N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

JOHN KARTHEI SER,
Plaintiff, CIVIL NO. 4-98-cv-30339

VS. | NSTRUCTI ONS TO THE JURY

N N N N N N

AVERI CAN NATI ONAL CAN COVMPANY)

Def endant . g

MEMBERS OF THE JURY, THE COURT NOWGA VES YOU THE FOLLOW NG
| NSTRUCTI ONS:

Thisis acivil case brought by plaintiff John Karthei ser
agai nst def endant Anerican National Can Conpany. Plaintiff clainsthat
under a suppl enental conpensation policy heis entitledto overtimnme pay
whi ch def endant has not paid. Plaintiff clains that defendant's
failure to pay the additi onal conpensati on was i ntentional and t hat he
is entitled to liquidated damages under the |Iowa Wage Paynent
Col | ection Law.

Def endant di sputes these allegations and clains that
plaintiff was not entitledtothe additional conpensati on which he
seeks. Defendant further disputes plaintiff's claimthat he is
entitled to |liquidated damages.

Do not consider this summary as proof of any claim
Decide the facts from the evidence and apply the |aw which I

will now give you.



I NSTRUCTI ON NO.

Members of the jury, the instructions | gave at the
begi nning of the trial remain in effect. | now give you sone

addi ti onal instructions.

You nust, of course, continue to follow the
instructions | gave you earlier, as well as those | give you
NOW. You must not single out sonme instructions and ignore
ot hers, because all are inportant. This is true even though

sone of those | gave you at the beginning of the trial are not
repeat ed here.

The instructions | am about to give you now are in
witing and will be available to you in the jury room I
enphasi ze, however, that this does not nean they are nore
i nport ant than ny earlier i nstructions. Agai n, al |
i nstructions, whenever given and whether in witing or not, nust
be followed. In considering the instructions, you will attach
no inportance or significance whatever to the order in which
t hey are given.

Neither in these instructions nor in any ruling, action
or remark that | have nade during the course of this trial have
| intended to give any opinion or suggestion as to what your
verdi ct shoul d be.

You nust follow the instructions now given you



regardl ess of your opinion of what the |aw ought to be. You

need not be concerned with the wi sdom of any rule of |aw.



PAGE TWO OF | NSTRUCTI ON NO

Finally, as judges of the facts your duty is to decide
all fact questions. In doing so, do not be influenced by any
personal |likes or dislikes, synmpathy, bias, prejudice or

enoti ons.



I NSTRUCTI ON NO.

You shall base your verdict only upon the evidence and
t hese instructions.

Evi dence i s:

1. Testinmony in person or by deposition;

2. Exhi bits received by the Court.

3. Stipul ations which are agreenments between the
parties. |If the parties stipulate to a fact, you should treat
that fact as having been proved.

Evi dence may be direct or circunstantial. The wei ght
to be given any evidence is for you to decide.

Sonmetines, during atrial, references are nmade to pre-
trial statenments and reports, w tnesses' depositions, or other
nm scel | aneous itens. Only those things formally offered and
received by the court are available to you during your
del i berati ons. Docunents or itenms read from or referred to
which were not offered and received into evidence, are not

avai l able to you.



PAGE TWO OF | NSTRUCTI ON NO

The follow ng are not evidence.
1. St atenents, argunents, questions and comments by

the | awyers.

2. Obj ections and rulings on objections.
3. Testimony | told you to disregard.
4. Anyt hi ng you saw or heard about this case outside

t he courtroom



I NSTRUCTI ON NO.

You wi || decide the facts fromthe evi dence. Consider
the evidence wusing your observations, comon sense and
experience. You nust try to reconcile any conflicts in the
evi dence, but if you cannot, you will accept the evidence you
find nore believable.

In determ ning the facts, you may have to deci de what
testimony you believe. You may believe all, part, or none of
any w tness' testinony.

There are many factors which you nmmy consider in
deci di ng what testinony to believe, for exanple:

1. Vet her the testinony is reasonabl e and consi st ent
with other evidence you believe;

2. The Wi t ness’ appear ance, conduct, age,
intelligence, nmenory, and know edge of the facts;

3. The witness' interest inthe trial, their notive,
candor, bias, and prejudice; and

4. Vet her the wit ness said sonething di fferent at an

earlier tine.



I NSTRUCTI ON NO

In these instructions you are told that your verdict
depends on whether you find certain facts have been proved.

The burden of proving a fact is upon the party whose
cl ai m depends upon that fact. The party who has the burden of
proving a fact nust prove it by the greater weight or
preponder ance of the evidence. To prove sonething by the greater
wei ght or preponderance of the evidence is to prove that it is
nore likely true than not true. It is determ ned by considering
all of the evidence and deciding which evidence is nore
bel i evabl e.

The greater wei ght or preponderance of the evidence is
not necessarily determ ned by the greater nunber of w tnesses or

exhibits a party has presented.



I NSTRUCTI ON NO

This case should be considered and deci ded by you as
an action between persons of equal standing in the community, of
equal worth, and holding the sane or simlar stations in life.
Al l persons stand equal before the law, and are to be dealt with

as equals in a court of |aw



I NSTRUCTI ON NO

On plaintiff's claim under the |owa Wage Paynment
Col l ection Law, your verdict nust be for plaintiff and agai nst
defendant if all the follow ng el enents have been proved by the
preponderance of the evidence.

1. Plaintiff was due wages in the form of
suppl emental conpensati on under an agreenment w th defendant or
under a policy of the defendant.

2. Def endant failed to pay the supplenental
conpensati on.

If the plaintiff has failed to prove any of these
propositions, the plaintiff is not entitled to recover on his
| owa Wage Paynment claim If the plaintiff has proved all of
t hese propositions, then plaintiff is entitled to recover the

amount of wages you find to be due.



I NSTRUCTI ON NO

I n addition to wages he clains are due, plaintiff seeks
an additional amount as |iquidated damages.

In order to be entitled to I|iquidated damages,
plaintiff nust prove defendant intentionally failed to pay
suppl enental conpensation due to plaintiff. I ntent may be
proved by show ng defendant failed to pay the supplenental
conpensation knowing it was due. On the other hand, there is no
intent if there was a good faith dispute between plaintiff and
def endant over whether plaintiff 1is entitled to further
conpensati on.

You will be asked to answer the foll owi ng question on
the special verdict form Has plaintiff shown defendant
intentionally failed to pay supplenental conpensation due to
hi n? The anount of |iqui dated damages is determ ned by stat ute,
therefore, you will not be asked to deternmi ne the anount of

i qui dat ed damages.



I NSTRUCTI ON NO.

The i ssue for you to determ ne i s whether plaintiff is
entitledto any overti ne conpensati on under def endant's poli cies, not
whet her you di sagree with those policies or believethemto be unfair.
An enpl oyer has aright toset its own conpensation policies andto

make reasonabl e deci sions concerning their inplenmentation.



I NSTRUCTI ON NO

If you find in favor of plaintiff on his claim then
you nust award plaintiff such sum as you find by the
preponderance of the evidence represents the amount of unpaid
suppl enmental conpensation for overtinme hours owed to plaintiff.
Under the law plaintiff may recover such conpensation only for
the period from Novenmber 22, 1994 through August 17, 1996 when

he resigned.



I NSTRUCTI ON NO

In determining the ampunt of any conpensation owed
plaintiff, you cannot arrive at a figure by taking down the
estimte of each juror and agreeing in advance that the average

of those estimates shall be the amobunt you find.



I NSTRUCTI ON NO

Your first duty upon retiring to the jury roomfor your
deli berations is to elect one of your nenmbers foreperson of the
jury. The person so elected is responsible for the orderly,
proper and free discussion of the i ssues by any juror who w shes
to express his or her views. The foreperson will supervise the
bal l oting and sign the interrogatories that are in accord with
your decision and will also sign any witten inquiries addressed
to the Court.

Requests regarding instructions are not encouraged.
Experi ence teaches that questions regarding the | aw are normal |y
covered in the instructions, and the jury is encouraged to
exam ne them very carefully before making any further requests
of the Court.

The attitude of jurors at the outset of their
deli berations is inportant. It is seldom helpful for a juror
upon entering the jury room to announce an enphatic opinion in
a case or determnation to stand for a certain verdict. Wen a
juror does that at the outset, individual pride my becone
invol ved, and the juror nay |ater hesitate to recede from an
announced position even when it is incorrect. You are not
parti sans or advocates. You are judges--judges of the facts.

Your sole interest is to ascertain the truth.



I NSTRUCTI ON NO

The verdict nmust represent the considered judgment of
each juror. Your verdict nmust be unani nous.

It is your duty, as jurors, to consult with one another
and to deliberate with a view to reaching an agreenent, if you
can do so wthout violence to individual judgnent. An
inconclusive trial is always undesirable. Each of you nust
deci de the case for yourself, but do so only after an inpartia
consi deration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the wei ght or
effect of evidence solely because of the opinion of your fell ow
jurors, or for the mere purpose of returning a verdict.

Subm tted to you with these instructions is the speci al
verdict form After you have agreed and appropriately signed
the verdict form in accordance with the directions contained
therein, informthe jury officer outside the room You will
have the verdict signed only by one of your number whomyou wil |
have sel ected as your foreperson and return with it into court.

Dated this day of May, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE



