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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

DAVENPORT DIVISION

DICK MCNAMARA
CONSTRUCTION, L.L.C,

Plaintiff, No. 3:05cv136 - JAJ

vs. INSTRUCTIONS TO THE JURY

THOMAS ARNETT, LANE
SWEARINGER, R.L. MONTIETH,
and SADDLEBROOK HOMES
DEVELOPMENT, L.L.C.,

Defendants.
____________________
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INTRODUCTION/DUTIES/BURDEN

INSTRUCTION NO.   1  

MEMBERS OF THE JURY:

Now that you have heard the evidence, it becomes my duty to give you the

instructions of the Court as to the law applicable to this case.

It is your duty as jurors to follow the law as stated in the instructions of the Court,

and to apply the rules of law so given to the facts as you find them from the evidence.

You must not single out some instructions and ignore others, because all are important. 

Neither in these instructions nor in any ruling, action or remark that I have made

during the course of the trial have I intended to give any opinion or suggestion as to what

your verdict should be.  

Counsel will quite properly refer to some of the governing rules of law in their

arguments.  If, however, any difference appears to you between the law as stated by

counsel and that stated by the Court in these instructions, you of course are to be governed

by the instructions.

You are not to judge the wisdom of any rule of law stated by the Court.  Regardless

of any opinion you may have as to what the law ought to be, it would be a violation of

your sworn duty to base a verdict upon any other view of the law than that given in the

instructions of the Court; just as it would be a violation of your sworn duty, as judges of

the facts, to base a verdict upon anything but the evidence in the case.

Justice through trial by jury must always depend upon the willingness of each

individual juror to seek the truth as to the facts from the same evidence presented to all the

jurors; and to arrive at a verdict by applying the same rules of law, as given in the

instructions of the Court.

This case should be considered and decided by you as an action between persons

of equal standing in the community.  A corporation is entitled to the same fair trial at your
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hands as a private individual.  All persons, including corporations, stand equal before the

law, and are to be dealt with as equals in a court of justice.

A corporation is liable for the wrongful acts of an officer, agent or employee if the

acts are done within the scope of the employment.

The burden of proving a fact is upon the party whose claim or defense depends on

that fact.  Unless otherwise stated, whenever a party must prove something, they must do

so by the preponderance of the evidence.  Preponderance of the evidence is evidence that

is more convincing than opposing evidence.  Preponderance of the evidence does not

depend on the number of witnesses testifying on one side or the other.
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EVIDENCE

INSTRUCTION NO.   2  

You shall base your verdict only upon the evidence and these instructions.

Evidence is: (1) testimony in person or by deposition; (2) exhibits received by the Court;

and (3) any other matter admitted.  The weight to be given any evidence is for you to

decide.  The following are not evidence: (1) statements, arguments, questions and

comments by the lawyers; (2) objections and rulings on objections; (3) testimony I told you

to disregard; and (4) anything you saw or heard about this case outside the courtroom.

There are, generally speaking, two types of evidence from which a jury may

properly find the truth as to the facts of a case.  One is direct evidence - such as the

testimony of an eyewitness.  The other is indirect or circumstantial evidence - proof of a

chain of circumstances point to the existence of certain facts.  As a general rule, the law

makes no distinction between direct and circumstantial evidence, but simply requires that

the jury find the facts in accordance with the preponderance of the evidence in the case,

both direct and circumstantial.  

You will decide the facts from the evidence.  Consider the evidence using your

observations, common sense and experience.  You must try to reconcile any conflicts in

the evidence; but, if you cannot, you will accept the evidence you find more believable.

In determining the facts, you may have to decide what testimony you believe and what

testimony you do not believe.  You may believe all, part or none of any witness'

testimony.  

In deciding what testimony to believe, you may consider a witness’ intelligence, the

opportunity a witness had to have seen or hear the things testified about, a witness’

memory, any motives a witness may have for testifying in a certain way, the manner of

the witness while testifying, whether a witness said something different at an earlier time,
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the general reasonableness of the testimony, and the extent to which the testimony is

consistent with any evidence that you believe. 

In deciding whether or not to believe a witness, keep in mind that people sometimes

hear or see things differently and sometimes forget things.  You need to consider therefore

whether a contradiction is an innocent misrecollection or lapse of memory or an intentional

falsehood, and that may depend on whether it has to do with an important fact or only a

small detail.  

A witness may be discredited or impeached by contradictory evidence or by

evidence that at some other time the witness has said or done something, or has failed to

say or do something, which is inconsistent with the witness' present testimony.  If you

believe that any witness has been impeached and thus discredited, it is your exclusive

province to give the testimony of that witness such credibility, if any, as you may think it

deserves.  
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COPYRIGHT

INSTRUCTION NO.   3  

INTRODUCTION

The plaintiff brings this case against the defendants under the federal copyright law.

A “copyright” is the exclusive right to copy.  A copyrighted work includes architectural

work.  To prove its case against any defendant, the plaintiff must show ownership of a

valid copyright and copying of "original" elements.  Ordinarily, the plaintiff does not have

to prove that the copyright was registered or that the defendant was notified of the

plaintiff’s copyright in order to prevail.

Copyright automatically exists in a work the moment it is created.  The owner of

the copyright may register the copyright by depositing a copy of the copyrighted work in

the Copyright Office of the Library of Congress.  After a determination that the material

constitutes copyrightable subject matter and that legal and formal requirements are

satisfied, the Registrar of Copyrights registers the work and issues a certificate of

registration to the copyright owner.  There is an expedited application process available

that allows applicants to receive a registration within five days from the Copyright Office,

if requested.  The plaintiff’s certificates of registration from the Copyright Office constitute

“prima facie” evidence of validity of the copyrights. 

There is no administrative investigation as to the originality or uniqueness of the

work or a determination of the validity of the copyright.  A certificate of copyright

registration is refused only if it falls outside the broad category of matter eligible for

copyright registration.  Therefore, while the existence of a copyright registration creates

a presumption that the work is indeed entitled to copyright protection, the fact that a

copyright registration has been issued is not dispositive as to whether the work is entitled

to copyright protection.
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When a person applies for a copyright, he must identify it as an original work or

a derivative work.   A derivative work, unlike an original work, is based in whole or in

substantial part on a pre-existing work. Here, the plaintiff certified in its applications to

the Copyright Office that McNamara 34 is an original work.

The owner of a copyright generally has the right to exclude any other person from

reproducing, preparing derivative works, or using the work covered by the copyright for

a specified period of time.  Therefore, one who reproduces or prepares derivative works

of a copyrighted work during the term of the copyright, infringes the copyright, unless

licensed by the copyright owner or the copyright owner otherwise consents to the use of

his copyright.

In this case, the plaintiff is the owner of a copyright in technical drawings used to

build a single-family home known as McNamara 34.  The United States Copyright Office

issued Registration No. VA 1-318-781, which covers the technical drawings and VA 1-

318-780, which covers the architectural work.  For ease of reference, the court will refer

to the copyrighted materials collectively as McNamara 34.   

The court has previously determined that the defendants did, in fact, copy the design

of McNamara 34 through its design and construction of a single-family home at 5386 Hugo

in Bettendorf, Iowa.  However, issues still remain for your resolution. 

Defendants contend that plaintiff’s copyright is invalid not because it is an original

work but was copied from a MasterCraft Estates Homes dwelling in Des Moines.  They

contend that plaintiff’s lawsuit should be barred under the doctrine of estoppel.  They

claim that plaintiff consented to a one time use of the copyright.  Finally, they claim that

the plaintiff has committed fraud on the Copyright Office by failing to identify McNamara

34 as a derivative of the MasterCraft Estates Homes dwelling.  
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PRIMA FACIE EVIDENCE OF VALIDITY

As set forth above, the plaintiff’s certificates of registration from the Copyright

Office constitute “prima facie” evidence of validity.   This means that you must accept the

copyrights as valid unless the defendants produce some evidence tending to prove that they

are  invalid.  If the defendants produce some evidence to dispute the validity of the

copyright, validity is no longer presumed.  For example, the presumption of validity can

be rebutted if the defendant demonstrates that the plaintiff’s work is not original, but

rather, was copied from another’s work.  Ultimately, the plaintiff must prove that its

copyrights are valid.   
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DEFENSES

INSTRUCTION NO.   4  

1.  LACK OF ORIGINALITY

With respect to the validity of plaintiff’s copyright, the defendants contend that

McNamara 34 is not “original.”  More specifically, defendants argue that plaintiff’s

copyrights in McNamara 34 are invalid because McNamara 34 is a derivative work,

copied from a copyrighted MasterCraft Estates Homes dwelling in Des Moines.  A

derivative work is a work based upon one or more preexisting works that has been recast,

transformed or adapted.   A work is not derivative unless it has been substantially copied

from a prior work.  

Under copyright law, original means only that the work was independently created

by the author, as opposed to having been copied from other works, and that the work

possesses at least some minimal degree of creativity.  Originality does not signify novelty.

A work may be original even though it closely resembles other works as long as the

similarity is fortuitous or accidental and not the result of copying.  

COPYING 

Copying can be proved by showing access to another copyrighted work and

substantial similarity.  A showing of both access and substantial similarity creates a

presumption of copying.  The plaintiff then has the burden to rebut the presumption with

evidence that McNamara 34 was an independent creation.   If you determine that the

plaintiff independently created McNamara 34, no matter how similar it is to the

MasterCraft Estates Homes dwelling, you must find that the plaintiff’s McNamara 34 is

original.

ACCESS

As set forth above, to prove copying, the defendants must show by a preponderance

of the evidence that the plaintiff had access to the MasterCraft Estates Homes dwelling in
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Des Moines.  You may find that the plaintiff had  access if Chris McNamara had a

reasonable opportunity to view the MasterCraft Estates Homes dwelling before McNamara

34 was created.

SUBSTANTIAL SIMILARITY

The second prong of copying requires that the defendants prove that McNamara 34

and the MasterCraft Estates Home dwelling in Des Moines are substantially similar. 

Works are substantially similar if:

First, the ideas in the MasterCraft Estates Homes dwelling and McNamara 34 are

substantially similar; and

Second, the expression of ideas in the MasterCraft Estates Homes dwelling and

McNamara 34 are substantially similar.

If you find that there are similarities, you should determine whether they are of a

nature that they probably could not have occurred without copying or whether there are

other apparent explanations for the similarities. The test for determining substantial

similarity in the expression of ideas is whether an ordinary reasonable person would find

the total concept and feel to be substantially similar.

The concepts of access and similarity are to be considered together.  If the evidence

shows that the MasterCraft Estates Homes dwelling is very similar to McNamara 34, a

lesser showing of access is required to create the presumption of copying.  If the evidence

shows that the MasterCraft Estates Homes dwelling is not very similar to McNamara 34,

a greater showing of access is necessary to create the presumption of copying.

2.  EQUITABLE ESTOPPEL

The defendants contend that the plaintiff should be “estopped” or prevented from

bringing this action.  They claim that on May 2, 2005 the plaintiff could have insisted that

the defendants change the design for the Arnett home on Hugo but, instead, lead the

defendants to believe that plaintiff did not object to the completion of the home.  To
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establish the defense of estoppel, the defendants must prove by a preponderance of the

evidence, the following elements:

First, the plaintiff knew the defendants were infringing its copyrights in McNamara

34;

Second, the plaintiff expressly or impliedly consented to the infringement through

inaction or acquiescence, or that the defendants rightly believed that such was the

plaintiff’s intention; 

Third, the defendants did not know that the plaintiff intended to enforce its

copyrights in McNamara 34; and

Fourth, the defendants relied on the plaintiff’s inaction or acquiescence to their

injury.

3.  FRAUD ON THE COPYRIGHT OFFICE

The defendants further assert as a defense that plaintiff's copyrights are invalid

because plaintiff engaged in fraud on the Copyright Office.  Fraud on the Copyright Office

occurs when a person who submits a copyright registration knowingly fails to advise the

Copyright Office of facts which might have occasioned the rejection of the application.

Here, the defendants assert that the plaintiff committed fraud on the Copyright

Office because the plaintiff applied for copyright registration for McNamara 34 without

identifying it as a derivative work.  The defendants have the burden of proving fraud on

the Copyright Office by clear and convincing evidence.  This is a higher burden than

preponderance of the evidence.

If you find that McNamara 34 is a derivative work of the MasterCraft Estates

Homes dwelling, that plaintiff intentionally did not disclose that to the Copyright Office,

and that plaintiff knew that such disclosure might have caused the copyrights to be refused,

then you must find that the plaintiff committed fraud on the Copyright Office and the

plaintiff’s copyrights are invalid.
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VICARIOUS  INFRINGEMENT

INSTRUCTION NO.  5  

VICARIOUS INFRINGEMENT

 The plaintiff alleges that defendant Lane Swearinger “vicariously” infringed its

copyrights.  A person is liable for copyright infringement by another if the person has a

financial interest in, and the right and ability to supervise the infringing activity, whether

or not the person knew of the infringement.

In order to prove vicarious copyright infringement against defendant Lane

Swearinger, plaintiff has the burden of proving the following elements by a preponderance

of the evidence:

First, plaintiff is the owner of a valid copyright;

Second, Saddlebrook Homes, L.L.C. copied original elements of the copyrighted

work; 

Third, defendant Lane Swearinger had a financial interest in the infringing activity

of Saddlebrook Homes, L.L.C.; and

Fourth, defendant Lane Swearinger had the right and ability to supervise the

infringing activity of Saddlebrook Homes, L.L.C.; and

Fifth, Lane Swearinger did not have permission from the plaintiff to build the

house.

The court has already determined that the second element has been met.
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DAMAGES

INSTRUCTION NO.   6  

If you find that the plaintiff has a valid copyright in McNamara 34 and that plaintiff

is not equitably estopped from bringing this action, you must then decide on the amount

of damages that the plaintiff is entitled to recover.  An infringer of a copyright is liable for

the copyright owner’s actual damages. 

DAMAGES

The copyright owner is entitled to recover the actual damages suffered as a result

of the infringement.  Actual damages means the amount of money that would fairly

compensate the copyright owner for use of the copyrighted work.  It is not the amount that

plaintiff claims it would have charged the defendants, but is measured by the amount that

a willing buyer would reasonably have paid to a willing seller at the time of the

infringement for the use made by the defendants of plaintiff’s work.  The plaintiff must

prove actual damages by the preponderance of the evidence.

Remember, throughout your deliberations, you must not engage in any speculation,

guess, or conjecture and you must not award damages as a result of sympathy.  Further,

in arriving at an item of damage, you cannot arrive at a figure by taking down the

estimate of each juror as to an item of damage and agreeing in advance that the average

of those estimates shall be your item of damage.  
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DELIBERATIONS

INSTRUCTION NO.   7  

In conducting your deliberations and returning your verdict, there are certain rules

you must follow.

First, when you go to the jury room, you must select one of your members as your

foreperson.  That person will preside over your discussions and speak for you here in

court.

Second, it is your duty, as jurors, to discuss this case with one another in the jury

room.  You should try to reach agreement if you can do so without violence to individual

judgment, because a verdict must be unanimous.

Each of you must make your own conscientious decision, but only after you have

considered all the evidence, discussed it fully with your fellow jurors, and listened to the

views of your fellow jurors.

Do not be afraid to change your opinions if the discussion persuades you that you

should.  But do not come to a decision simply because other jurors think it is right, or

simply to reach a verdict.  Remember at all times that you are not partisans.  You are

judges - judges of the facts.  Your sole interest is to seek the truth from the evidence in

the case.

Third, if you need to communicate with me during deliberations, you may send a

note to me through the Court Security Officer, signed by the foreperson.  I will respond

as soon as possible either in writing or orally in open court.  Remember that you should

not tell anyone - including me - how your vote stands numerically.

Fourth, your verdict must be based solely on the evidence and on the law which

I have given to you in my instructions.  The verdict must be unanimous.  Nothing I have

said or done is intended to suggest what your verdict should be - that is entirely for you

to decide.
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Finally, the verdict form is simply the written notice of the decision that you reach

in this case. You will take this form to the jury room, and when each of your has agreed

on your verdicts, the foreperson will fill in the form, sign and date it, and advise the

Court Security Officer that you are ready to return to the courtroom.  

Dated this 11th day of February, 2008.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

DAVENPORT DIVISION

DICK MCNAMARA
CONSTRUCTION, L.L.C.,

Plaintiff, No. 3:05cv136 - JAJ

vs. VERDICT FORM

THOMAS ARNETT, LANE
SWEARINGER, R.L. MONTIETH,
and SADDLEBROOK HOMES,
L.L.C.,

Defendants.
____________________

QUESTION NO. 1 Did the plaintiff prove that it is the owner of a valid copyright
in McNamara 34?  Answer “Yes” or “No.”

ANSWER __________

(If your answer is “Yes,” then go to Question No. 2. If your answer is “No,” sign this
Verdict Form and inform the Court Security Officer. )

QUESTION NO. 2 Did the defendants prove that the plaintiff is equitably
estopped from asserting copyright infringement?  Answer
“Yes” or “No.”

ANSWER __________

(If your answer is “Yes,” then sign this Verdict Form and inform the Court Security
Officer.  If your answer is “No,” then go to Question No. 3.)
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QUESTION NO. 3 Did the defendants prove that the plaintiff consented to the
use of its copyrights to build the house on Hugo Street?
Answer “Yes” or “No.”

ANSWER __________

(If your answer is “Yes,” then sign this Verdict Form and inform the Court Security
Officer.  If your answer is “No,” then go to Question No. 4.)

QUESTION NO. 4 We, the jury, award damages as follows: 
$___________________

QUESTION NO. 5 Is defendant Lane Swearinger vicariously liable for the
infringement of Saddlebrook Homes, L.L.C.?  (Answer
“Yes” or “No.”  Vicarious liability was explained in
Instruction No. 5).

ANSWER: __________

________________________________ _________________________________
              Date Foreperson

_________________________________ _________________________________
     Juror               Juror

__________________________________ __________________________________
     Juror               Juror
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__________________________________ __________________________________
     Juror               Juror

__________________________________ 
     Juror
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