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Cr oss- Def endant .

This matter is before the Court on third-party
def endant Kraft Foods, Inc.'s notion for summary j udgnent (#81).
Plaintiff Daniel Myan was injured in the course of his
enpl oynent at the IBP, Inc. neat processing plant in Perry |owa
while attenpting to renove neat from a Mepaco Mdel No. 170
m xer/ bl ender. On July 9, 1997, plaintiffs Daniel, and his wife

Nyareath, Mayan filed a petition in the Ilowa District Court in



and for Dallas County against then-defendant Apache Stainless
Equi pnent Cor poration, alleging clainms of negligent design and
manuf acture of the m xer/blender, strict liability, breach of
inplied warranties of fitness for intended purpose and of
merchantability and |oss of consortium Def endant Apache
St ai nl ess renoved the action to this Court pursuant to 28 U.S.C.
§ 1441(a) on August 11, 1997.

By Amended and Substituted Conplaint, defendant
Chemetron Investnments, Inc. was substituted as party def endant;
plaintiffs subsequently dism ssed Apache Stainless as a party.
Chemetron filed a third-party conplaint against Kraft Foods,
Inc.,f/k/ia Oscar Mayer & Co. Plaintiffs Daniel and Nyareath
Mayan subsequently filed a direct claim against Kraft Foods,
denomi nated as a "cross-claim"! Plaintiffs and Chenetron cl ai med
Kraft negligently failed to add product safety inmprovenents to
the m xer/blender. Kraft filed a nmotion for sunmary judgnment on
the clains against it on April 6, 2000. Chenetron also filed a
motion for partial summary judgnment, which has been nooted by

its recent settlenent of plaintiff's clainms.

! Technically plaintiffs' claimover against Kraft is not a
"cross-claim" They are not co-defendants. Plaintiffs' claimis
permtted by Fed. R Civ. P. 14(a) and effectively joins Kraft
as a defendant to their Conpl aint.
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Kraft's notion came on for hearing on May 22, 2000.
Attorney David Luginbill appeared for Kraft; attorney G egory
Racette appeared for plaintiffs. The matter is fully submtted.

l.
Kraft's notion for summary judgnment is subject to the

follow ng well-established standards. A party is entitled to
sunmary judgnment only when the "pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnment as a matter of |law. " Wabun-lnini v. Sessions, 900 F.2d

1234, 1238 (8th Cir. 1990) (citing Fed. R Civ. P. 56(c));

accord Minz v. Mchael, 28 F.3d 795, 798 (8th Cir. 1994);

Whodsmith Publishing Co. v. Meredith Corp., 904 F.2d 1244, 1247

(8th Cir. 1990). An issue of material fact is genuine if it has

a real basis in the record. Hartnagel v. Norman, 953 F.2d 394,

395 (8th Cir. 1992) (citing Mtsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)). A genui ne

issue of fact is material if it "mght affect the outcone of the
suit under governing law. " Hartnagel, 953 F. 2d at 395 (quoting

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248 (1986)).

I n assessing a notion for summary judgnment a court nust

determ ne whether a fair-mnded jury could reasonably return a



verdi ct for the nonnoving party based on the evi dence present ed.
Anderson, 477 U.S. at 248. The court nust viewthe facts in the
| i ght nost favorable to the nonnoving party, and give that party
t he benefit of all reasonable inferences which can be drawn from

them Matsushita, 475 U. S. at 587; accord Miunz, 28 F.3d at 796;

Kopp v. Samaritan Health System Inc., 13 F.3d 264, 269 (8th

Cir. 1993). The court's function is not to weigh the evidence
and determ ne the truth of the matter, but to determ ne whether

there is a genuine issue neriting atrial. Gossman v. Dillard

Dep't Stores, Inc., 47 F.3d 969, 971 (8th Cir. 1995); Johnson v.

Enron Corp., 906 F.2d 1234, 1237 (8th Cir. 1990). A conflict in

the evidence ordinarily indicates a question of fact to be

resolved by the jury. Schering Corp. v. Hone Ins. Co., 712 F.2d

4, 9 (2d Cir. 1983).
1.

The followi ng facts are either undi sputed or represent
the version favorable to plaintiffs. Myan began work at IBP' s
Perry plant in 1995 but had worked with the Mepaco Mbdel No. 170
nm xer/ bl ender for only about a week prior to his injury. On
January 27, 1997, as he was cl eaning neat by hand fromthe area
of the discharge chute door of the m xer/bl ender, a co-worker
turned on the power to the machine. Myan's left hand becane

entangled in the agitators and was anput at ed.



The m xer/ bl ender was originally manufactured by Meat
Packi ng Equi pnent Co. (Mepaco), a unit of Chemetron Corporation.?
It was purchased in 1971 by Oscar Mayer & Co., Inc., for use in
its Goodlettsville, Tennessee plant. While there was a warning
decal between the discharge doors of the m xer/blender stating
"Danger Keep Hands OQut OF Door Openings,"” the origina
installation and operation instruction manual acconpanying the
m xer/ bl ender did not have safety warnings or instructions in it
concerning cl eaning the machine out. (Pl. Ex. 3, Haw ey Depo. at
20-24 and Ex. 5). The on/off controls on the m xer/bl ender were
initially placed on the right front of the nmachine where the
operator could see the discharge doors. (Pl. Ex. 6, Chenmetron's
Answer to Plaintiff's Interrogatory No. 13).

In about February 1974 and again in 1977 Chenetron
revised the installation and operating instructions for the
m xer/ bl ender to include warnings that hands shoul d be kept out
of discharge door openings at all times and if it becanme
necessary to work inside the machine, a positive disconnecting
nmeans should be provided and the main power switch should be
padl ocked in the off position. (Pl. Ex. 9, 10). These were sent

to Oscar Mayer's Goodl ettsville and other plants, together with

2 Chenmetron Corporation was the corporate predecessor of
def endant Chenetron Investnents, Inc. They will be collectively
referred to as "Chemetron” in this ruling.
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nore permanent metal warning signs to be affixed adjacent to the
di scharge doors. (Pl. Ex. 12).

In March 1983 while the m xer/blender was still owned
by Oscar Mayer, the conpany received a letter from Chenetron
whi ch i nformed Oscar Mayer of a product inprovenent relating to
the placenent of safety devices around the discharge doors of
the m xer/blender. The notice stated in part:

We strongly recomrend t he i medi at e
installation of additional safety devices
around the di scharge outl et doors to provide
greater protection to all personnel exposed
to the discharge area. We presently have
such devices specifically designed for this
pur pose which are available for the subject
M xer - Bl ender s. You should immediately
consi der the

acquisition and installation of these guards
and devi ces.

Qur services are available to perform the
installation of these devices and we ask
that you contact us so that a proposal can
be prepared. Shoul d you choose to instal

these devices in-house, or through an
i ndependent contractor, we woul d be happy to

l end our assistance. It is inportant,
however, that ALL personnel exposed to the
di schar ge door outlets be provi ded

protection which neets the functional design
criteria afforded by our devices.

(Def. Ex. 2). Mayan's enployer |BP, which had the sanme nodel
m xer/ bl ender at its Dakota City, Nebraska plant, received the
sane letter from Chenmetron as well as the information provided

in 1974. (Pl. Ex. 15 Def. Ex. 3).



I n August 1987, at its address in Madi son, W sconsin,
Oscar Mayer received a letter from Chenetron which again
"strongly recommend[ed]"” installation of safety devices on the
m xer/ bl ender, includi ng addi tional warning tags and a di scharge
outl et door guard with a notor control interlock switch. (Pl
Ex. 16).

The m xer/blender at issue was noved from the
Goodl ettsville, Tennessee, plant to the Oscar Myer neat
processing plant in Perry, lowa, at an unknown date. The point
is disputed, but view ng the summary judgnment record favorably
to plaintiffs there is inferential evidence that at sone point
Oscar Mayer changed the location of the control panel on the
nm xer/ bl ender from near the discharge doors to a | ocation where
t he operator did not have a clear |line of sight to the discharge
doors. (Ex. 8, Meinecke Depo. at 57-60; Ex. 7, Kelloway Depo. at
21-22).

The m xer/ bl ender becanme the property of |IBP when |IBP
purchased the Perry neat processing plant and its equi pment from
Oscar Mayer on Decenber 14, 1988. Oscar Mayer, a subsidiary of
General Foods Corporation, nerged into Kraft, Inc., now known as
Kraft Foods, Inc. Oscar Meyer is now an operating division of

Kraft. (Def. Ex. 13).

In the eight years following sale of the Perry plant



| BP used the m xer/blender regularly in the Ofal Departnent; 5
days a week, up to 16 hours a day. (Def. Ex. 5, Meinecke Depo.
at 21-22, 31-33, 61-63, 82-83). IBP warned its enpl oyees agai nst
pl acing body parts inside the m xer/blender. (Def. Ex. 4).
Plaintiff admts that his supervisors at |IBP warned him not to
pl ace his hands into the machine while it was operating. (Def.
Ex. 9, Mayan Depo. at 57-58). However, he did not appreciate
that it was dangerous to put his hands in the machine while
turned off without locking it out. (Ld. at 57; Ex. 19). He was
not aware of, nor had he been trained on | ockout procedures by
| BP. (PlI. Ex. 17, Mayan Depo. at 43-44).

As noted, plaintiff had only worked wth the
nm xer/ bl ender a few days prior to the injury on January 29,
1997. (ld. at 21). He testified his supervisors observed him
cl eaning the discharge chute out with his hands, yet never told
hi m he should not do that. (ld. at 45-46). |In fact, Mayan says
he was told to use his hands to take neat out of the discharge
area as it tended to get stuck there, and he had seen another
enpl oyee use his hands to clear neat out fromthe area. (ld. at
42-43) .

The accident occurred as Myan reached into the
m xer/blender to <clean a conbination of nmeat and ice

concentrated at the discharge door. (Ld. at 73-81). To his



know edge no one el se was around the machine at the tine. (1d.)
The machine was not operating. As he reached his left hand
inside the discharge door a co-worker turned the machine on
resulting in the injury. (Ld.; Amended and Substituted Petition
at Law § 6).

At the tinme of the accident, the m xer/ Dbl ender did not
have a bar guard in front of the discharge chutes, nor were
there any warning signs located in the area. (Pl. Ex. 17, Mayan
Depo. at 55-57). Plaintiffs allege the mn xer/blender was
def ective because the operator controls were | ocated where the
operator could not readily see a person in the discharge area,
the machine was not equipped with a barrier guard at the
di scharge door interlocked to the controls which would in
Mayan's case have prevented the machine from operati ng when he
lifted or renoved the guard to clean the neat out, and effective
warnings were not installed on the machine. They plead
negl i gence against Kraft for failing to nake the product safety
i nprovenents recomended by Chenmetron. In resisting the notion
for summary judgnent, plaintiffs also maintain Kraft was
negligent in failing to inform Chemetron of the sale of the
nm xer/ bl ender to IBP and in failing to warn I BP of its dangerous
condition at the time of the sale. Plaintiffs' failure to

expressly plead warning is raised by Kraft in reply.



L.

Kraft did not make the product safety inprovenents
periodically recommended by Chemetron, and provided no warning
to | BP about the dangers involved in using the machi ne when it
sold it to IBP. The legal issue is the existence and extent of
any duty of care on the part of Kraft to add the safety features
or provide warnings. If, as Kraft concedes, it had a duty to
war n of non-obvi ous dangers, the notion chall enges the existence
of such a danger and the sufficiency of the evidence on
causation. lowa | aw determ nes the | egal issues.

Duty to Make Product Safety | nprovenents and/or | nform Chenetron
of the Sale to I BP

Kraft argues lowa comon | aw does not recognize any
duty by an end user to nake safety inprovenents before selling

a machine, relying on Nichols v. Westfield Industries, Ltd., 380

N. W2d 392 (lowa 1985), a grain auger case. Plaintiffs rely on
Ni chols too in their resistance. The parties' differing views of
Ni chols have to do with whether Kraft stands in the shoes of the
end user farmer in Nichols, as Kraft argues, or the dealer (Van
Zetten | nplement Conpany) which sold the grain auger to the
farmer, as plaintiffs argue. While Kraft is neither a farmer nor
dealer in equipnent, as a casual or occasional seller its
position is nore analogous to the farmer. As explained bel ow,
under the holding in N chols Kraft's duty was limted to
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war ni ng.

Ni chol s i nvol ved an i njury occurring when plaintiff was
unl oadi ng grain for his enployer, Chillicothe Grain & Livestock
Conpany, wusing a grain auger. Nichols slipped and his foot
becanme entangled in the rotating auger flighting. 380 N.W2d at
393. The auger was manufactured by Westfield Industries and
originally was sold by farm inplement dealer Van Zetten to
farmer Greg Guiter. Westfield made a post-sal e design change to
a safety shield |located on the auger and instituted a retrofit
recall program It <contacted dealers to obtain nanmes of
purchasers and then offered those purchasers a safety package.
Van Zetten responded by providing the nane of one purchaser, but
not CGuiter's, even though his nanme was in their files.
Therefore, Guiter never received notice of the recall program
Id. at 393-96.

Guiter's auger had the original mesh shield designed
to prevent accidental contact with the auger. The auger was
danmaged while Guiter was using it and the shield cane off.
CGuiter never replaced it and used the auger for about two years
before selling it to plaintiff's enployer, Chillicothe Gain
Guiter did not notify Chillicothe Grain that the auger had
originally been equi pped with a safety shield. 1d. at 396, 400.

Plaintiff sued Westfield, Van Zetten and Guiter.

11



One of the theories the trial court submtted agai nst
Van Zetten was negligent failure to fully participate in the
recall program The |Iowa Suprenme Court upheld the | ower court on
this point because "[t]he jury could find a reasonably prudent
deal er, in Van Zetten's situation, would have cooperated in the
manuf acturer's recall canpaign in order to reduce a perceived
risk to users of the product."” |d. at 398. Plaintiffs argue by
anal ogy that once notified of safety equipnment that would
prevent serious injuries to workers using the machine, Kraft was
duty-bound to exerci se reasonabl e care to install the equi pnment.
The significant distinction between Van Zetten's position and
that of Kraft is that Van Zetten was in the business of selling
the product to custoners who were the expected users of the
product. Kraft, like Guiter, was the ultimte purchaser and
owner of the machine.

Ni chol s’ cl ai ns agai nst Guiter were that he negligently
altered the auger by not replacing the shield and failed to warn
of its changed condition. ld. at 399-400. The Ilowa Suprene
Court held Guiter had no duty to plaintiff with respect to any
alteration of the auger because the alteration - the m ssing
shield - "was not an occurrence which presented a danger to
third persons during the tinme the auger remained in Guiter's

control.” 1d. at 400. No breach of duty to the plaintiff

12



occurred until Guiter sold the auger to Nichol's enployer at
whi ch point Guiter's only duty was "to warn of dangers known to
hi m which he had reason to believe would not be realized by
persons using the auger.” 1d. It follows fromthis that Kraft
had no duty to M. Mayan with respect to any alteration by it of
the location of the control panel or the installation of the
saf ety devices recommended by Chenetron, except to warn a
subsequent owner of associated non-obvi ous dangers.® See al so

Clute v. Paquin, 219 A.D.2d 783, 784, 631 N Y.S. 2d 463, 464

(A.D.N. Y. 1995)(casual seller's duty to subsequent user wth
respect to product nodificationis limted to warning of dangers
whi ch are not obvious or readily discernible).

Ni chols also does not provide any support for
plaintiff's argument that Kraft's duty of reasonable care
required it to alert Chenetron to the fact that it had sold the
m xer/ bl ender to |IBP

Plaintiffs refer the Court to cases fromM chi gan whi ch

recogni ze a broad general duty on the part of sellers of used

3 This result fits with absence of any duty in lowa on the
part of a manufacturer to retrofit its products with safety
devices. See Lovick v. WI-Rich, 588 N W2d 688, 696 (Ilowa
1999) (citing Burke v. Deere & Co., 6 F.3d 497, 509 (8th Cir.
1993), cert. denied, 510 U. S. 1115 (1994)). It is difficult to
argue a higher standard should be inposed on the owner of the
machi nery for the benefit of those third parties who m ght
eventually acquire or use it.

13



equi pment "to future and foreseeable users . . . to exercise the
reasonabl e care required of a reasonable product seller under

the existing circunstances." Galanos v. United States, 608 F.

Supp. 360, 374 (E.D. Mch. 1985), rev'd on other grds., 806 F.2d

94 (6th Cir. 1986)(quoting Johnson v. Purex Corp., 128 M ch.

App. 736, 341 N.W2d 198, 199 (1983)); see Blanchard v. Mbni cal

Machi nery Co., 84 Mch. App. 279, 269 N. W 2d 564, 566-67 (1978).

| owa has not to this

14



poi nt adopted such a duty beyond that found in Restatenent
(Second) of Torts 8 388. See infra at 15-16; Nichols, 421 N W 2d
at 400.

Duty to WArn

a. Failure to Pl ead

Kraft raises a threshold issue about the sufficiency
of the pleadings to permt the Court to consider plaintiffs
war ning theory. Kraft argues the Court should not consider
plaintiffs' warning theory because it is not pleaded in their
cross-claim The cross-claimpleads negligence based solely on
Kraft's failure to add the product safety inprovenents
recommended by Chenetron. The plaintiffs have not noved for
| eave to amend, they believe their cross-claimis sufficient to
provide notice to Kraft wunder the liberal pleading rules
reflected in the Federal Rules of Civil Procedure.

Plaintiffs' cross-claim does not provide Kraft with
notice of a theory of negligence based on failure to warn
Plaintiffs have nmended their hold to argue warning in response
to Kraft's reliance on Nichols which indicates that plaintiffs'
only potential theory of recovery is failure to warn. Thi s
shift in theory, however, does not mean summary judgment should
be granted for failure to expressly plead it. The federal rules

abolish the "theory of pleadings" doctrine which formerly
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required a plaintiff to succeed only on those theories pl eaded.

See (gl ala Sioux Tribes of Indians v. Andrus 603 F.2d 707, 714

(8th Cir. 1979). Rat her, "[t]he federal rules, and the
deci si ons construing them evince a belief that when a party has
a valid claim he should recover on it regardless of his
counsel's failure to perceive the true basis of the claimat the
pl eadi ng stage, provided always that a |ate shift in the thrust
of the case will not prejudice the other party in maintaining
his defense upon the nerits.” 5 C. Wight & A MIler, Federa

Practice & Procedure 81219, at 192-94; see G eenwood v. Ross,

778 F.2d 448, 454-55 (8th Cir. 1985)(quoting Wight & Mller);

Qglala Sioux Tribes 603 F.2d at 714 (sanme); see also Mrgan

Distributing Co.. Inc. v. Unidynamic Corp., 868 F.2d 992, 995

(8th Cir. 1989). Plaintiffs' shift in theory will not prejudice
Kraft in maintaining a defense. Trial has been recently been
continued in part to permt the parties to conduct additiona
di scovery involving IBP on issues relating to warning.
b. Merits
In Nichols the lowa Supreme Court |ooked to the
Rest at enment (Second) of Torts § 388 as defining the standard of
care for a casual or occasional seller of equipnment. That
section provides

One who supplies directly or through a third
person a chattel for another to wuse is
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subject to liability to those whom the
supplier should expect to use the chattel
with the consent of the other or to be
endangered by its probabl e use, for physical
harm caused by the use of the chattel in the
manner for which and by a person for whose
use it is supplied, if the supplier

(a) knows or has reason to know that the
chattel is or is likely to be dangerous for
the use for which it is supplied, and
(b) has no reason to believe that those for
whose wuse the chattel 1is supplied wll
realize its dangerous condition, and
(c) fails to exercise reasonable care to
informthemof its dangerous condition or of
the facts which mke it Ilikely to be
danger ous.
The Nichols court held that this duty to warn is a "duty
to warn of dangers which are not obvious with respect to use of
the chattel in the condition in which it is supplied.” ld. at

401; see Vandel une v. 4B El evator Conponents Unlimted, 148 F. 3d

943, 946 (8th Cir.), cert. denied, 525 U. S. 1018 (1998).

In Nichols the danger posed by the auger in the
condition it was in was obvious. Farnmer Guiter thus had no duty
to warn, even if he was aware of neans to reduce the risk of
whi ch the other party was not. |d. Significant to the court's
decision was the fact that Guiter did not have superior

know edge over Van Zetten or Nichols. |d.; see Vandel une, 148

F.3d at 946 (citing Lanmb v. Manitowoc Co., 570 N.W2d 65, 68

(lowa 1997)); Anderson v. dynn Const. Co., Inc., 421 N W 2d

17



141,

144 (1 owa

1988) .

18



It isinmportant to identify what the rel evant dangerous
condition is in this case. It is not the general danger
presented by proximty to the noving m xing agitators during
normal operation of the m xer/blender. Plaintiff had been
warned not to place his hands in the nmachine while it was
operating and the danger and severity of the injuries which
m ght result fromcontact with the agitator bl ades were obvi ous.
Rat her, the rel evant danger was that another worker mght turn
t he machine on while one in Mayan's position was cl eani ng neat
fromthe discharge area by hand. The danger resulted fromthe
facts that the control panel was in a place fromwhich the first
wor ker m ght not see the other cleaning out the discharge area
and there was no device such as a guard to the discharge
interlocked to the controls which would prevent operation when
t he di scharge area was being cleaned. M. Myan has stated, in
substance, he did not appreciate the condition and risk
involved. In view of the limted experience Mayan had with the
machi ne and his lack of training the Court cannot say Mayan was
bound to have known he m ght not be seen fromthe area where the
controls were | ocated | eaving him exposed to injury if a co-
wor ker started the m xer/ bl ender while he was cl eaning out the
di scharge area.

VWhat Mayan's enployer, |BP, knew about the danger

19



presented by the location of the controls at the time of the
injury is difficult to determ ne on the sunmary judgnent record.
| BP owned the sane nodel m xer/blender at another plant and
received at one of its plants the information from Chenetron in
1974 and 1983 which Kraft received about unspecified safety
devi ces available from Chenetron. IBP was in the sanme business
as Kraft, evidently retained sone of the fornmer Kraft enpl oyees
to run the Perry plant, and used the m xer/bl ender in question
for many years after the purchase of the Perry plant. Beyond
this the summry judgnment record is not developed on IBP's
know edge.

It seens i nprobable that by the tinme of the injury |IBP
was unaware of the relevant dangerous condition and risk
i nvol ved. However, the limted record on the subject, and the
wel | -established proposition that knowl edge of a dangerous

condition and risk are usually jury questions, see Rowson V.

Kawasaki Heavy Industries, Ltd., 866 F. Supp. 1221, 1240-01

(N.D. lowa 1994), make the Court reluctant to conclude that
there is no genuine issue of fact about whether Kraft had
superior know edge of the danger resulting fromthe relocation
of the controls.

C. Causati on

Finally, Kraft argues that any failure to warn on its

20



part could not have been a proxinmate cause of M. Myan's
injury. It contends Mayan and | BP were aware of the danger, and
the acts of Mayan in reaching into the machi ne and the co-worker
in starting it up were superceding or intervening causes which
br oke the causal connection to any failure to warn by Kraft.

Where there is know edge of the danger failure to warn
cannot be a proxinmate cause. Vandel une, 148 F.3d at 946. As
noted above, however, while Mayan was aware of the genera
danger involved in getting his hands near the agitators of the
m xer/ bl ender whil e operating, he has testified he was not aware
of the danger presented by the | ocation of the control panel or
the risk that a co-worker would start the m xer/bl ender whil e he
was cleaning it out.

A superceding cause "is a third party's act or other
force that intervenes to prevent the defendant frombeing |iable
for harm to the plaintiff that the defendant's antecedent
negligence is a substantial factor in bring about."

Hol li ngsworth v. Schm nkey, 553 N.W2d 591, 597 (lowa 1996)

(citing Restatenent (Second) of Torts 8440 (1965)). "[Nl ot all
i nterveni ng forces become supercedi ng causes...." Hollingsworth,
553 N.W2d at 597. |If the intervening act or force is a "nornal
consequence"” of the defendant's act, or is reasonably
foreseeable there is no break in the causal chain. 1d. at 597-
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98; see Rieger v. Jacque, 584 N.W2d 247, 251 (lowa 1998).
Supercedi ng cause is an unlikely candi date for sunmmary
judgnment in this case. If there was a duty to warn, and if
cause in fact is shown, the acts of the co-worker in starting
t he m xer/ bl ender and of Mayan in cleaning it out with his hands
would fall "within the scope of the original risk"” which the
war ni ng would have addressed and hence would not supercede

Kraft's om ssion. Rieger, 584 N.W2d at 251-52; see Stevens V.

Des Moines School Dist., 528 N.wW2d 117, 119 (lowa 1995).

Comrent b to Restatenment (Second) Torts 8 449 summarizes the
operative principle aptly:

The happening of the very event the

i kel i hood of which mkes +the actor's

conduct negligent and so subjects the actor

to liability cannot relieve him from

liability.
Moreover, the record is short of permtting the Court to
conclude that this is the "exceptional case[]" in which
proxi mat e cause may be taken fromthe fact finder. lowa R App.
P. 14(f)(10).

| V.

Def endant Kraft's notion for sunmmary judgnment is

granted in part and denied in part consistent with the foregoing

di scussi on.

I T 1S SO ORDERED
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DATED t hi s day of June, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE
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