IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

ANN LECLAIR, ) CiviL No. 4:02-CV-10051
)
Plaintff, )
)
VS. )
)
WELLS FARGO BANK IOWA, N.A., ) ORDER
)
Defendant, )

The Court has before it defendant Wells Fargo Bank lowa, N.A.’s ("Wells Fargo") motion for
summary judgment, filed May 1, 2003. Plaintiff ressted the motion June 5, 2003, and defendant filed a

reply memorandum on June 19, 2003. The motion is now consdered fully submitted.

BACKGROUND

The following revant facts either are not in dispute or are viewed in alight most favorable to
plantiff. Plaintiff Ann LeClar has ahistory of dysthmiaand mgor depression dating back prior to
1993. Medicd records indicate plaintiff has been hospitalized more than ten times for menta health
conditions, including attempted suicide and substance abuse. On September 7, 1993, plaintiff was
declared "serioudy mentaly impaired” by an associate judge of the lowa Digtrict Court for Marshal
County, and ordered committed for impatient counsding and trestment at the University of lowa
Hospitas and Clinics. In March 1994, the Socia Security Administration determined that plaintiff was

disabled under the meaning of the Socid Security Act on the basis of amenta hedth condition,



specificaly dyshmiawith mgor depresson. Beginning in August 1997, plaintiff enrolled in and
subsequently completed a rehabilitation program for training at Marshdltown Community College.

Pantiff began working for the predecessor of defendant Well Fargo [hereinafter "Wells
Fargo"] on or about May 17, 1998. Faintiff initidly worked in Clive, lowa, but then transferred to the
banking storein Ames, lowa

On severd occasions during 1999 and early 2000, plaintiff was nominated for service
excedllence awards by her supervisors a Wells Fargo. She won the award in the summer of 2000.
Severd Wells Fargo employees dso wrote persond thank-you notes praising plaintiff for exceptiond
customer service.

During the same time period, however, plaintiff dso received warnings for cash security
violationsin 1999. These warnings included a verba warning on June 25, 1999, and a written warning
on August 31, 1999.

On September 11, 1999, plaintiff and al other Ames branch tellers were given awritten
warning reiterating the importance of following standard operating procedures ("SOPS").

In addition, tellers were regularly reminded of the importance of complying with bank standards and
procedures, the need for careful balancing and avoiding over/short Stuations and ticket errors, and the
need to reduce errors. The requirement of processing al transactions according to SOPs is an
important part of the annua performance eva uation, which consgders each teller's errors and offsets.

In August 2000, plaintiff began to experience arelgpse of her previous depression, and
informed her supervisor of the problem at least once prior to mid-September 2000.  Plaintiff contends

in her adminigtrative complaint that she began to receive increased pressure from her supervisor shortly



theregfter, and that coworkers did not receive the same pressure. Plaintiff's annual employee evduation
for the period between August 1999 and August 2000 was largely positive, athough her error and
offset rate was deemed "not acceptable.”

On September 7, 2000, plaintiff received awritten warning for failing to follow SOPs with
respect to acommercia depost. Plaintiff contacted defendant's employee assistance program after
recalving this warning, but was not helped by the program. On October 2, 2000, plaintiff was placed
on afina written warning for unsatisfactory work performance.

The find written warning given to plaintiff stated that her performance was unsatisfactory in the
following areas. congastently complying with Wells Fargo standards and procedures, projecting a
professonad manner a dl times, maintaining error tolerance levels and maintaining over/short tolerance
levels. In ameeting held to discuss the warning, Wells Fargo supervisors told plaintiff that she was
expected to bring her performance to a satisfactory level, beginning immediatdly, and that she would be
terminated if she made any additiond errors. Plaintiff sarted crying, and was told to put her arms down
and to stop crying. She aso wastold to take afew paid days off, and that she should "be better” when
she returned to work.

Either during the same mesting, or upon her return to work three days later, Wells Fargo
supervisors told plaintiff thet her teller position was being eiminated, and that she could choose
between areceptionist position or a 30-hour-per week teller position, which was a decrease from the
40-hour position she previoudy held. She chose the latter position.

Between September 2000 and December 2000, plaintiff was excused from work on afew

occasions under doctor's orders, and was on prescription medication for her menta hedth. Plaintiff



contends that she was repeatedly reprimanded during this period for not smiling, and criticized for not
socidizing after work with co-workers.

Paintiff contends that in October 2000, she was tregted differently from co-workers who did
not have menta hedth problems, by being the sole teller required to stay late to reconcile drawer
bal ances, when others who had made smilar errors were not forced to stay late. Plaintiff dso contends
that other workers were adlowed to read or study on duty, while plaintiff was prohibited from both
activities. Plantiff states her supervisor continualy changed plaintiff's work schedule to make things
more difficult for plaintiff.

Meanwhile, on October 23, 2000, plaintiff Ieft aroll of quartersin the cash drawer, in violation
of Wells Fargo procedures. On November 20, 2000, she shorted a commercia customer by $150,
and placed a $20 hill in the $50 strap.

During the Christmas holiday season, the bank was short-gtaffed. Plaintiff was placed in charge
of the vault, despite telling her supervisor she could not manage the pressure. Plaintiff's supervisor told
plaintiff she had no choice.

On December 29, 2000, a strap of money in the vault was short by $200, and a $180.74 error
was found on acommercid depost. Plaintiff was terminated on January 3, 2001.

Aantiff subsequently filed atimdy adminidrative charge of discrimination with the lowa Civil
Rights Commisson ("ICRC"). The complaint was cross-filed with the Equal Employment Opportunity
Commission ("EEOC"). The ICRC issued an Adminidrative Release, or Letter of Right-To-Sue, on
September 14, 2001. The EEOC in turn issued its Notice of Right to Sue on October 30, 2001.

On January 28, 2002, plaintiff presented to this Court her complaint, aswell as an affidavit and
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request to proceed in Forma Pauperis, and directions for service by a United States Marshd.! On
February 6, 2002, this Court issued an Order deferring ruling on plaintiff's request to proceed in Forma
Pauperis, and granted plaintiff fifteen (15) daysin which to submit addition information regarding her
financid condition. This Court ultimately granted plaintiff's gpplication on February 27, 2002, and the
complaint was filed of record the same day.

Faintiff alegesin her complaint that defendant discriminated againgt her based on her disability
inviolaion of the Americans with Disahilities Act ("ADA"), 42 U.S.C. 88 1211, et seg., and the lowa
Civil Rights Act ("ICRA"), lowa CobE 88 216 et seq., respectively. Defendant now moves for

summary judgment on both clams.

. APPLICABLE LAW AND DISCUSSION

A. Summary Judgment Standard

Summary judgment is properly granted when the record, viewed in the light most favorable to
the nonmoving party, shows that thereis no genuine issue of materid fact and the moving party is
entitled to judgment as amatter of law. Fed. R. Civ. P. 56(c); Walsh v. United States, 31 F.3d 696,
698 (8th Cir. 1994). "When the evidence would support conflicting conclusions, summary judgment

should be denied." Kellsv. Snclair Buick-GMC Truck, Inc., 210 F.3d 827, 830 (8™ Cir. 2000).

1 Although the copies of the affidavit and complaint contained in plaintiff's appendix are not
dated, the centrd file for this matter contains a copy of the affidavit and a civil cover sheet, both of
which are dated January 28, 2002. According to policy, the deputy clerk would have separated the
complant from the affidavit and civil cover sheet until the Court ruled on the motion to proceed in forma
pauperis. In short, thereis no reason to doubt, and defendant does not dispute, that a copy of the
complant was in fact submitted on January 28, 2002 dong with the other two documents.
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"[T]he mere existence of some dleged factud dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that there be no genuine issue of
material fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Anissueis
“genuing,” if the evidence is sufficient to persuade a reasonable jury to return averdict for the
nonmoving party. 1d. a 248. “Asto materidity, the substantive law will identify which facts are
materid.... Factud disputes that are irrlevant or unnecessary will not be counted.” Id.

“Summary judgment should seldom be used in employment discrimination cases” Crawford
v. Runyon, 37 F.3d 1338, 1341 (8th Cir. 1994). Summary judgment should be granted only on the
rare occasion where no dispute of fact exists and there is only one conclusion. 1d. (citations omitted)
(quotations omitted). The Court should not grant defendants summary judgment motion “unless the
evidence could not support any reasonable inference for the nonmovant.” Id. (citations omitted).

B. Whether Plaintiff's Claims Are Time-Barred

1. Paintiff's ADA Clam

Before discussing the merits of plaintiff’s clams, the Court must address defendant's contention
thet plaintiff's dlams are untimely, due to the fact her complaint was not actudly filed until February 27,
2002—outside the ninety-day window alowed under the applicable state and federa tatutes. To
comply with the limitations period under the ADA, acdamant generdly must file acause of actionin
digtrict court within 90 days of recaiving her "right-to-sue’ letter from the EEOC. See 42 U.S.C. §
12117(a)) (provison of ADA incorporating ninety-day time period set forth for Title VII damsin 42
U.S.C. §12117(a)). Asset forth above, dthough plaintiff filed an affidavit and request to proceed in

Forma Pauperis on January 28, 2002-within the limitations period-the Court did not grant her request



and dlow the complaint to be filed until the ninety-day period had expired.

It isimportant to note, however, that the ninety-day limitations period under 42 U.S.C.

§ 2000e-5(f)(2) is not jurisdictiond, and therefore is subject to equitable tolling. Hill v. John Chezik
Imports, 869 F.2d 1122, 1123 (8" Cir. 1989). In Baldwin County \Welcome Center v. Brown, 466
U.S. 147, 151 (1984), the United States Supreme Court suggested that equitable tolling might be
appropriate under the following circumstances: 1) when a clamant recelved inadeguate notice of the
right-to-sue; 2) when amation for gppointment of counsd is pending "and equity would judtify tolling
the statutory period until the motion is acted upon”; 3) when the court has caused the clamant to
believe he has complied with dl statutory prerequisites; or 4) when affirmative conduct on the part of
defendant has "lulled the plaintiff into inaction.”

Admittedly, the Baldwin Court found the facts before it did not satisfy any of the above criteria,
and refused to gpply the doctrine of equitable tolling. 1d. For the reasons discussed below, however,
this Court finds the Baldwin case clearly distinguishable from the facts at bar.

In Baldwin, the clamant attempted to commence her litigation by mailing her EEOC right-to-
sue letter directly to the federd ditrict court, dong with arequest for court-gppointed counsdl. Id. at
148. Approximately one month after the plaintiff had mailed her letter and request for counsdl, a United
States magidtrate judge entered an order requiring the plaintiff to move for counsd on the gppropriate
court-issued form and questionnaire. 1d. The magidtrate judge's order reminded plaintiff that she must
file acomplaint within the ninety-day period specified in her right-to-sue letter. 1d. Despite this
reminder, the plaintiff did not return her questionnaire until the ninety-sixth day after she received her

right-to-sue letter. 1d. Subsequently, on the 130" day after receipt of the letter, she filed an "amended



complant.” 1d. Thedistrict court dismissed the complaint as untimely, and the Eleventh Circuit Court
of Appedsreversed. |Id. a 148-49. The United States Supreme Court granted the employer's petition
for writ of certiorari, and reversed the circuit court. As held by the Supreme Court: "Rule 3 of the
Federd Rules of Civil Procedure states that '[a] civil action is commenced by filing a complaint with the
court. A complaint must contain, inter alia, 'a short and plain statement of the claim showing that the
pleader isentitled to relief.” Fed. R. Civ. P. (8(a)(2)." 1d. at 149. The Baldwin Court dso found it
ggnificant that plaintiff was reminded of the ninety-day limitations period upon mailing her right-to-sue
letter to the digtrict court, and again in the magistrate judge's order requiring her to complete the
questionnaire. 1d. at 151.

Unlike the Stuation in Baldwin, the present plaintiff submitted to the Court her actua complaint
within the applicable limitations period. She thus appears to have satisfied the requirements for
commencement of acivil action set forth in Rules 3 and 8 of the Federal Rules of Civil Procedure. See
id. a 149 (finding plaintiff's submisson of right-to-sue letter did not comply with requirement of
submitting short and plain Satement).

Furthermore, in its February 6, 2002 Order, this Court gave plaintiff a specific number of days
in which to return her additiond information, which plaintiff and her counsd reasonably could have
interpreted as an extension of timein which to file her complaint. Unlike the magidtrate judge's order in
Baldwin, this Court's Order did not remind plaintiff of the ninety-day deadline.

Accordingly, dthough not argued by plaintiff in her resstance memorandum, plaintiff has
outlined factsin her statement of facts precluding summary judgment that cause this Court to find the

doctrine of equitable tolling applicable to the case a bar. This Court's February 6, 2002 Order



deferring ruling on plaintiff's request to proceed in Forma Pauperis satisfies the third Baldwin criterion,
suggesting that equitable tolling will goply when court action leads "the plaintiff to believe that she has
done everything required of her." Id. at 151. Pantiff's ADA dam isdeemed timdly filed.
2. Plaintiff'sICRA Clam

Defendant dso urges the Court to dismiss plaintiff's sate law clam on gatute of limitations
grounds. The undisputed facts show the ICRA issued its right-to-sue letter on September 14, 2001.

In order to fileatimely clam under the ICRA, plaintiff would have had to have filed her
complaint within ninety-days thereafter, on or before December 13, 2001. See lowa Code 8§ 216.16
("An action authorized under this section is banned unless commenced within ninety days after issuance
by the Commissioner [of theright to sue letter].”). The undisputed facts show plaintiff's complaint was
not submitted to the Court, let donefiled, until well after the ninety-day period had expired.
Accordingly, plantiff's ICRA dam must be dismissed as untimely.

C. Whether Flaintiff can Establish her Prima Facie Case under the ADA

Courts traditiondly have analyzed federd disability clams under one of two burden-shifting
frameworks. Under the approach articulated in McDonnell-Douglas Corp. v. Green, 411 U.S. 792,
802-805 (1973), a plaintiff with circumstantial evidence wasfirgt required to establish aprimafacie
case of discrimination, after which the burden would shift to the defendant employer to articulate a
legitimate, non-discriminatory reason for the decison. The burden would then shift back to the plaintiff
to prove the defendant's articulated reason was a pretext for its true, discriminatory motive. See Keil v.
Sdlect Artificials, Inc., 169 F.3d 1131, 1134-45 (8™ Cir. 1999) (citing McDonnell Douglas, 411

U.S. at 802-05).



If aplaintiff was proceeding under a mixed-motive andys's, with direct evidence of
discriminatory motive, the court followed the framework set forth in Price Waterhouse v. Hopkins,
490 U.S. 228 (1989); see also Kiel, 169 F.3d at 1136 ("We have interpreted [Price Waterhouse
andysg| to require aplaintiff to present, at a minimum, some direct evidence of discriminatory
motive."). Under Price Waterhouse, rather than amply articulating a legitimate, nondiscriminatory
reason for the employment decision, the defendant needed to show by a preponderance of the
evidence that it would have made the same decision regardless of the plaintiff's protected satus. Price
Waterhouse, 490 U.S. a 258. If the employer could not meet this burden, the employee would prevall
on her daim. Cronquist v. City of Minneapolis, 237 F.3d 920, 924 (8" Cir. 2001).

This dichotomy was recently called into question by the Supreme Court’ s decison in Desert
Palacev. Costa, 2003 WL 21310219 (2003), which interpreted the 1991 amendments to Title VII.
In Desert Palace, the Supreme Court unanimoudy held that a"heightened showing” in the form of
direct evidenceis not required to proceed under the mixed-motive anadyss set forthin 42 U.S.C. 8

2000e-2(m) and § 2000e-5(2)(B). Desert Palace, u.S. : , 123 S.Ct. 2148, 2153

(2003). Seealso Costa v. Desert Palace, Inc., 299 F.3d 838, 855 affirmed by Desert Palace v.
Costa, 2003 WL 21310219 (2003). (“[N]othing compels the parties to invoke the McDonnell
Douglas presumption. Evidence can be in the form of the McDonnell Douglas primafacie case, or
other sufficient evidence—direct or circumstantial—of discriminatory intent.”).

In Skomsky v. Speedway Super America, L.L.C., 2003 WL 21382495 (D. Minn 2003), a
federal digtrict court recently extended Desert Palace to discrimination cases brought under the ADA.

Skomsky, 2003 WL 21382495 at * 4 (“Federd anti-discrimination laws such asthe ADA are
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patterned after Title VI, and as such should be evduated smilarly[;] [t]he interests of uniformity require
the Court to extend the burden-shifting paradigm articulated in 42 U.S.C.
8 2000e-2(m) and 8§ 2000e-5(2)(B) to ADA disparate treatment claims.”). This Court agrees with the
well-reasoned opinion in Skomsky, thereby declining to follow the McDonnell-Douglas burden-shifting
framework. Because plaintiff has argued that multiple motives-both legitimate and illegitimate-entered
into the adverse employment decision, the Court finds that plaintiff's case is gppropriately andyzed
pursuant to 42 U.S.C. 88 2000e-2(m) and 2000e-5(2)(B). Under this framework, a plaintiff must
show smply that her dleged disability "was a motivating factor for any employment practice” 42
U.S.C. § 2000e-2(m). The defendant may then prove its affirmative defense and avoid paying
damagesiif it provesit "would have taken the same action in the absence of the impermissible motivating
factor." 42 U.S.C. § 2000e-5(g)(2)(B).?

1. Whether Plaintiff is Statutorily Disabled

In order to reach the anadysis dictated by 42 U.S.C. 88 2000e-2(m) and 2000e-5(2)(B),
however, plaintiff mugt firgt establish she is disabled under the meaning of the Act. 42 U.S.C.
§12102(2).% Inthe present case, defendant contends plaintiff is unable to satisfy the first element, that

sheis disabled under the ADA.

2 Other relief, including injunctive relief, attorney's fees and costs, may be available, however.
See 42 U.S.C. § 2000e-5(g)(2)(B)(1).

3 Paintiff must aso establish sheis qudified to perform the essentia functions of her position
with or without accommodation, and that she suffered an adverse employment action under
circumgances giving rise to an inference of unlawful discrimination. Kellogg v. Union Pacific
Railroad Co., 233 F.3d 1083,1086 (8" Cir. 2000) (outlining prima facie case necessary for disparate
impact disability discrimination). As discussed below, however, because plaintiff has failed to establish
that sheis disabled under the Act, the Court need not address these remaining issues.
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Disability is defined in relevant part under the ADA as.
(A) aphyscd or mentd imparment that substantialy limits one or more of the mgor life
activities of such individud; [or]

(B)  arecord of such animpairment; or

(C)  being regarded as having such an imparment.
42 U.S.C. 8§12102(2). Inthe present case, plaintiff attempts to establish disability through the first and
second prongs of 8 12102(2). See Plaintiff's Brief in Support of Resistance to Motion for Summary
Judgment at 6.

a Actud disability

With regard to the disabling nature of plaintiff's menta illness, the Court notes that: "Merely
having an impairment does not make one disabled for purposes of the ADA. [A clamant] also need[s]
to demondrate that the impairment limitsamgor life activity." Toyota Motor Mfg., Kentucky, Inc., v.
Willaims, 534 U.S. 184, 195 (2002); Weber v. Strippit, Inc., 186 F.3d 907, 913-14 (8th Cir. 1999);
Wooten v. Farmland Foods, 58 F.3d 382, 385-86 (8th Cir. 1995). "Mgjor life activity" isdefined in
the gpplicable regulations to include: “functions such as caring for onesdf, performing manua tasks,
walking, seeing, hearing, speaking, breathing, learning and working.” 29 C.F.R. § 1630.2(i)). Theuse
of the phrase “such as’ indicates that the EEOC did not intend for the list to be exclusive, but rather,
illugtrative of the types of activities which the EEOC would consider to be “mgor life activities”
Krauel v. lowa Methodist Medical Center, 915 F. Supp. 102, 106 (S.D. lowa 1995).

Although defendant does not question that plaintiff has been diagnosed with mentd illness
and/or depression, it does dispute that, during the relevant time period, plaintiff's mentd illness

subgtantiadly limited one or more mgor life ctivities.  Asnoted by defendant, even while suffering a
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"relgpse’ of depresson in the fall of 2000, plaintiff testified in deposition that she remained " capable of
performing [her] job duties as ateller,” could take care of her persond needs, and generdly, believed
that her "life away from work [was| going forward in anormal fashion." Defendant's App. & 34. She
dso failed to identify a particular mgjor life activity in which she was substantidly limited.*

In ressting defendant’ s motion on this basis, plaintiff relies exclusvely on her medica history
from 1993-94, as well as the fact she was granted Socid Security disability benefitsin 1994. Paintiff
has not been hospitalized for menta illness since 1993- ong before she began working for
defendant—however. See gen. Plantiff's App. a 15-21. The fact plaintiff's menta illness might have
been disabling in the padt, or again on some unknown future occasion is insufficient to establish disability
under the ADA. See, eg., Orr v. Wal-Mart Sores, Inc., 297 F.3d 720, 724 (8" Cir. 2002) (court
reglects diabetic's claim that he could suffer a subgtantidly limiting impairment if he failed to "properly
monitor and treet his diabetes’). Asheld by the Supreme Court in Sutton v. United Air Lines, Inc.,
527 U.S. 471, 482 (1999): "A disahility exigs only where an imparment substantidly limitsamgor life
activity, not where it might, could, or would be substantidly limiting if mitigating measures were not
taken.") (emphasis added) (additiond internal citations omitted). The Court therefore concludes
plantiff hasfailed to create a materid issue of fact as to whether she was "disabled” under the meaning

of the ADA during the time period relative to her termination.

4 Even assuming plaintiff had asserted she was substantialy limited in the mgjor life activity of
working, she hasfailed to creste amaterid issue of fact asto whether she was "sgnificantly restricted in
the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to
the average person having comparable training, skills and abilities” 29 C.F.R.8 1630.2(j)(3)(i) (2002).
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b. Record of Disahility

Pantiff dso atempts to establish statutory disability by asserting she has arecord of disgbility.
See 42 U.S.C. §12102(2)(B). "Having arecord of a quaifying impairment means that an employee
'has ahigtory of, or has been misclassfied as having, amentd or physica imparment that substantialy
limits one or more mgjor life activities™ Taylor v. Nimock Qil Co., 214 F.3d 957, 961 (8™ Cir. 2000)
(quoting 29 C.F.R. 8§ 1630.2(k)). Asdlarified inthe Appendix, "The intent of this provison, in part, is
to ensure that people are not discriminated against because of ahistory of disability. . . . Thispart of the
definition issatidfied if a record relied on by an employer indicates that the individuad has or hashad a
substantialy limiting impairment.” 29 C.F.R. pt. 1630, App. 8§ 1630.2(k) (2002) (emphasis added);
see also Taylor, 214 F.3d a 961 ("In order to have arecord of adisability, an employee's
documentation must show that she has a history of or has been subject to misclassfication as
disabled.") (internd citation omitted) (emphasis added).

In the present case, there is no evidence plaintiff ever provided Wels Fargo with
documentation suggesting she had a substantially limiting impairment. In her deposition, plaintiff
indicated she attempted to explain gaps in her employment history by indicating she had been "ill off and
on," she admits she did not identify her illness, or provide further detail. Defendant's App. at 27.
Although plaintiff informed her supervisor in August 2000 that she was experiencing a recurrence of
depression, see Plaintiff's App. a 59, the record is devoid of evidence Wells Fargo had reason to
know or suspect plaintiff's depresson substantidly limited amgor life activity. See 29 C.F.R. pt 1630,
App. 8 1630.2(k) (2002) ("The impairment indicated in the record must be an impairment that would

subgtantidly limit one or more of the individud's life activities™); see also Hilburn v. Murata
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Electronics North America, Inc., 181 F.3d 1220, 1229 (11" Cir. 1999) (finding summary judgment
gopropriate on plaintiff's clam she had arecord of impairment based on fact plaintiff "had not furnished
any evidence that [she] had arecord of amentd or physica impairment which subgstantidly limited one
or more of her mgor life activities™). Smilarly, the smple mention she was on medication, and/or
physician's notes excusing her from work on a short-term basis, do not equa documentation of a
"subgtantidly limiting” impairment. See Taylor, 214 F.3d at 961 ("We do not believe that [the
employer's] mere knowledge of Taylor's heart attack, coupled with the sending of a get-well card and a
note about her job duties, condtitutes sufficient documentation that Taylor had a history of disability or
tat [the employer] misclassfied her as disabled within the meaning of the ADA."). The Court therefore
concludes plaintiff is unable to establish amaterid issue of fact as to whether, during the rlevant time
period, she had arecord of disability under 42 U.S.C. 8§ 12102(2)(B) and 29 C.F.R. § 1630.2(k).
2. Remaining Issues Regarding Plantiff's ADA Claim

Because the Court finds plaintiff is unable to establish a materid issue of fact asto whether she

is dissbled under the meaning of the ADA it need not address the remaining dements of plantiff's prima

facie case.

15



1. CONCLUSION

For the reasons outlined above, defendant’s motion for summary judgment is granted in full.
The Clerk of Court is directed to enter judgment in favor of defendant and againg plaintiff.

IT 1S SO ORDERED.

Dated this 9" day of July, 2003.
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