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* '
KATHLEEN STERNBERG, * ;
*  3.99-CV-90043
Plaintiff, * i
#*
V. * ';
" ;
THE CITY OF MUSCATINE, +  ORDERDENYING MOTION FOR
$  SUMMARY JUDGMENT
Defendant, * 1

This matter comes before the Court on Defendant’s Mot:iion for Summary Judgment, filed
on May 12, 2000, Delendant, the City of Muscatinc (“Musc:atinie”), geeks surmmmary judgment on
all claims asserted by Plaintiff, Kathleen Sternberg (" htemberg”), in her Second Amended
Compiaint filed on September 30, 1999. On Tune 6, 2000, Ste:mberg filed a Resistance to
Muscatine's Mation for Summary Judgment. Muscatine filed a Reply to Stemberg's Resistance
on June 16, 2000. The Court declines to hear oral arguments oq this matter. The Motion is now

|
considered fully snbmitted.

|
|
I, FACTS j
This is an employment discrimination suit brought by Séemberg against her former
employer, the City of Muscatine, Sternberg’s lawsuit is based c?n allegations that while working
for Muscatine, she was subject to sexual harassment and sex dis:crimination in violation of Title

VI of the 1064 Civil Rights Act, 42 U.S.C. § 2000e 2t saq. (“'T‘ilﬂe VII™), and the Iowa Civil
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Righis Atl, Tuwa Cude Chapler 216 er seq. (*ICRA™), and that %hc was denied leave under the
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Family Medical Leave Act, 29 U.S.C. § 2601 et seq. (“"FMLA™), Sternberg requested a jury trial
on these issues. The following facts are viewed in the light most favorable to Sternberg as the
non-moving party. See Porous Media Corp. v. Pall Corp., 110 F.3d 1329, 1337-38 (8th Cir,
1997). |

Stemberg worked for Muscatine approximately twenty hours per week as a part-time
police radio dispatcher beginning on November &, 1989, until her resignation ou December 30,
1997. The job of police radio dispatcher included the following duties: handling walk-in traffic;
monitoring the radios; answering administrative and 911 calls; giving out fire calls; dispaiching
police: dispatching ambulances; taking money for fines and bicycle licences; handling impound
work; hmdling animal ealls; ingoring the safety of officers; handling jailing; and various other
clerical tasks. Sternbery pritnurily worked the weckend day shift, except for 1993, when she
chose to work nights, In addition, she regnlarly came in outside of her scheduled hours as
needed, and frequently covered sick days or vacation days.

Muscatine Police Chief Gary R. Coderoni (“Chief Coderoni”) had overall command of
and responsibility for the Muscatine Police Department. From May 26, 1995, through Fune 24,
1998, Lisutenant Brian Hammer (“Lisutenant Hammer™) supervised the dispatchers as to “day-
to-day™ operations.’ The captain of suppuit services” was in “overall” charge of communications
and the dispatchers as a “fimetion,” but not specifically the individual dispatcheré on a daily

basis. In general, problems involving the dispatchers that came up on a day-to-day basis were

*During this time period, Liearenant Hammer, as supervisor, conducted the dispatcher evaluations,
Sternberg was not evatuated during this fime,

. “Captain Robert Yart was the Captain of Support Services when Stemberg was hired, and Captain Robett
Targerson was the Captain of Support Services when Stembexg resigned,

2 -



handled by Lieutenant Hammer, aud ifthe issues could not be handled by Lieutenant Flammet,
they were handled by the captain of support services. Sometimes Lieutenant Hammer would go
directly to Chief Coderoni with dispatcher issues. In addition, Sternberg’s direct supervisor
during her shift wes the on-duty shift commander, Lieutenant Grant Pickering during the week,
if he was present, and Sergeent Terry Carman (“Scrgeant Carman®) during the weekends, if he
was present. |

Sergeent Carman often lést his temper and would yell, red-faced, at Sternberg and the
other dispatchers, who were all female, claiming that their performance was deficient, Sergeant
Carman called Sternberg narmes, referting to her more than once as 2 “dumb bitch.” He told ber
she was stupid and could not do anything right, and asked her “why don’t you ever think?”
Upon learning during a staff meeting lthat she had fallen at home he stated, “It’s too bad she
didi’t break her meck.” In addition, Sergeant Carman tiled a large number of cormplaints
regarding Sternberg’s performance, a majority of which were found unwarranted after
investigation.®

As a result of these incidents, Sternberg was physically scared of Sergeant Carman, she
was often reduced to tears after dealing with him, she was afraid to make decisions, and made
errors she would not have otherwise mads. Sergeant Carman did not treat male employees in
this manner. He did not lose his temper with them, but was i.nsfead respeciful and discussed

performance issues in private.

31 jeutenant Hammer reviswsd the tapes of radio tremsetipts and fouad few problems with Stermbeip’s

. performance. He attributed most of the problems were & result of the change to a new radio system 2nd wete not
the result of incompetence. )
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Sternberg complained to Lientenant Hammer and to Chief Coderoni about these
imcidents. On December 30, 1996, Sterniberg filed a formal Equal Employment Opportunity
Commission (“EEOC™) complaint concerning a particular incident during which Sergeant
Carman shoved a paper in Sternberg’s face, pointed his finger at her, told her she was “stupid,”
and yelled, “you are the vuly cne I have trouble with, The only one.” Muscatine investigated the
cormplaint and determined that there was no KEQU violation. However, Chiel Coderoni ordercd
Sternberg and Sergeant Capman to engage in wediation, which took place on February 7, 1997.
No other action was taken against Sergeant Carman,

Following the mediation, there was litile direct confrontation between Sternberg and
Sergeant Carman. However, Corporal Anderson and Officers Perley and Cox comtinued the
harassing conduct, some 4l the direction of Sergeant Carman, They belittled Sternberg about her
job performance in front of coworkers. They acted “unprofessional o e radio™ toward her,
mimicking her voice, responding, “Never mind, Base” in & sarcastic tone, and repeating “10-9"
(which means repeat). They also referred to Sternberg as “Sereech” on the radio. Officer Cox
told the female dispatchers they made too many mistakes and “the guys™ did a better job than the
digpatchers did. Officer Perley wrote disparaging remarks in der Sternberg’s name in the
Rolodex in the dispatch office including “she js stupid” and “she should be fired.” The officers
filed numerous complaints about Stetberg’s performance in her personnel file. The treatment
by these officers continued until she resigned.

- While Sternberg never filed a formal EEOC complaint regarding the other officers” radio
conduct, Muscatine issued a memorandum regarding “proper radio etiquette” after Sternberg
complained to the department about the officers’ condnet. She complained to Lieutenant
Hémer‘ and Chief Coderoni sbout the behavier of the officors. No diseiplinary action was
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taken against the officers. Sternberg experienced increased stress as a result of their bg’havicr
and her blood pressure increased.

Near the end of December 1997, Stemberg made a request 1o Chief Coderqni for a leave
of chsence due to job-related stress. When asked by Sterberg gbout the possibility of a leave of
ahsence, Chief Coderoni said “no problem” The following day, he told Sternberg that filing a
claims under the Family Medical Leave Act ("KMLA™) was the appropriate way to handle her
ieave request and that in ordet 10 do s0, she needed to procure a letter from her doctor. On
December 26, 1997, Sterniberg left her doctor’s letter at Chief Coderoni’s office requesting &
leave of absence from Jamary 1, 1998, through the end of Pebruary 1998. On or about
December 27, 1997 Chief Coderoni informed Sternberg in person that her FMLA request was
granted. On December 29, 1997, bowever, he wrote Sterberg e letter informing her that she
needed to fulfill additional conditions to qualify for FMLA benefits. On Decernber 30, 1997,
Steroberg received notice that because of the time needed to process her request she could not

begin her leave on January 1, 1998, Sternberg resigned from her job the same day.

L. SUMMARY JUDGMENT STANDARD

The Fighth Circait Court of Appeals has stated that Nsummary judgment should seldom
be granted in the context of employment actions, as such actions are inherently factibased . ...
Summary judgment is not zppropriate unless ali the evidence points one way and is susceptible
to 1o rezsonable inferences sustaining the position of the nonmoving party.” Hindman v.
Transkrit Corp., 145 F.3d 986, 990 (5th Cir. 1998) (citations omitted). "[{]nferences are often
the basis of the elaim . . . and ‘summary judgment should not be granted unless the evidence
cc;ul_.d ROT SUpport Ay reasvusble iuference’ of discrimination.” Breeding v. Gallagher & Co.,

b



164 F.3d 1151, 1156 (8th Cir. 1999) (quoting Lynn v. Deaconess Med. Ctr.-West Campus, 160
F.3d 484, 486-87 (8th Cir. 1998)).

Nevertheless, the plain language of Federal Rule of Civil Procediure 56(c) mandates the
entry of summary judgment, after ddequate time for discovery and upon motion, against & party
who fails to make & showing sufficient to establish the existence of an element essential to that
party’s case, and on which that pasty will bear the burden of proof at twial. Sex Celoex Corp. v.
Catrett, 477 U.8. 317, 322 (1986); see also Snow v. Rz‘cigevz'ew Med. Cr., 128 F,3d 1201, 1205
(Rth Cir. 1997} (citing Bialas v. Grey}mund Lines, Inc., 59 F.3d 759, 762 (8th Cir. 1995)). The
trial judge's function is not to weigh the evidence and determine the truth of the matter, but
rather, to determine whether there is a gennine iswe for trial. See Anderson v. Liberty Lobby,
Ine., 477U,S. 242, 349 (1986); Celuter, 477 U.S. at 323-24; Matsushita Elce. Indus. v, Zenith
Radio Corp., 475 1.8, 574, 586-87 (1986); Johnson v. Enron Corp., 906 F.2d 1234, 1237 (8th
Cir. 1990).

The precise standard for granting summary judgment is well-established apd ofi-
repeated: sumrmary judgment is properly granted when the record, viewed in the light mest
favorable to the nonmoving party and giving that party the henefit of all reesonable inferences,
shows that there is no genuine issue of malerial fucl, and the moving party is cntitled to
judgment as a matter of law. See Fed_. R. Civ. P. 56(c); Harlston v. McDonnell Douglas Corp.,

37 F.3d 379, 382 (8th Cir. 19%4).

Y. ANALYSIS
Sternberg’s Second Amended Complaint (“Compleint™) consists of five counts: Count I

is u sex discrimination claim against Musuatine and secks damages under Titfle VII and ICRA;
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Count 11 is 2 sexual harassment claim against Muscatine and secks damages under Tite VIT and
ICRA; Count II) is a retaliation claim against Muscatine and seeks damages under Title VII and
ICRA; Count IV alleges a violation of the FMLA against Muscatine and seeks damages under 29
U.8.C. § 2601 et seq., and ICRA; and Count V is a constructive discharge ¢laim against
Muscatine and seeks duunages under Title VI, ICRA, and the EMILA.

| Count 1: Sex Discrimination

Title VII prohibits an employer from discriminating “against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such
individual’s race, color, sex, or national origin.” 42 U.S.C. § 2000e-2(g)(1). To establisha
prima facie case of diserimination hased on sex, Sternberg must show that: (1) she is female; (2)
she was qualified (0 do perform her job; (3) she was subject to adverse action by the employer;
and {4) others not in the protected class were treated more favorably. See Walker v. St.
Anthony’s Med. Ctr., 881 F.2d 554, 557-58 (8th Cir. 1989). The first two elements are not in
dispute. Muscatine contends, hiowever, that the third element cannct be met because Stemberg
was not subject to adverse employment action. Sternberg counters that she was subject to
adverse employment action throngh the verbal and written abuse she received from Sergeant
Catrman, Corporal Anderson, aml Offivers Perley and Cox.

“Termination, cuts in pay or benefits, and changes that effect en employee's future career
prospects are significant enough to meet [the Title VII adverse employment zotion standard].”
Kerns v. Capital Graphics, Inc., 178 F.3d 1011, 1016 (8th Cir. 1999). However, adverse action
may consist of “action Jess severe than outright discharge.” See Kim v. Nask Finch Co., 123
F.3d 1046, 1060 (8h Cir. 1997) (finding “serious employment consequences that adversely
| affected or undermined [the pluintiff's] position” cvon though the plaintiff was not discharged,
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demoted or suspended). As noted above, Sergeant Carman and the other officers would often
scream zt and ridicule Sternberg. In addition, they papered Sternberg's employee file with
negative reports and reprimands, which can contribute to an adverse action. See id. at 1060, In
fact, Sergeant Carman actively solicited complaints from the shift officers about Sternberg and
on one occasion ordered an officer to complete b complaint form about Sternberg. The actions
of Sergeant Carman and the other officers interfered with Sterpbere’s sbility 1o do her job,
Finally, Sternberg claims her resignation was a sonstructive discharge which should be
considered an adverse employment action. “A constructive discharge may constitute an adverse
employment action.” See Spears v. Missouri Dep't of Corrections und Human Resources, 210
F.3d 850, 854 n.3 (8th Cir. 2000) (finding ne evidence of constructive discharge). This Court
finds that Sternberyg bas raised a genuing issuc of materinl fact as to whether she suffered an
adverse employment action.

The fourth element is also disputed by the parties. Sternberg claims that she and other
women in the office were often targets of harassment not directed toward men in the office.
According to Stemberg, Sergeant Carman did not lose his temper with mals police officers, did
not speak condescendingly to male officers, did nat throw objects at them, and did not criticize
their performance in front of other employees ke he did to the women in the office. Instead,
Sergeant Carman’s practice was to discuss job‘peribrmance issues with male officers in privale
and to conduct his affairs with them in a professional, appropriate manner. The Court finds a
genuing issue of matetial fact bas been raised as to the fourth element.

Once Sternberg presents & prima facie case of sexual discrimination, Muscatine as the
employer must provide & legitimate, non-diseriminatory reason for its employment decision. See
" MeDonald Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973). If Muscatine is able to do so,

*
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the presumption raised by Sternberg is dropped from the case, See St. Mary's Honor Cir. v,

Hicks, 509 U.S. 502, 507 (1993). However, Muscatine does not attempt to present a legitimate,

non-discriminatory reason for Sternberg’s resignation, simply stating “Sternberg cannot establish

o prima facie case of disparate treatment based on gender.” Def.’s Mem. at 11. The Court has

reviewed the record in ils entivcty and agrees thet Sternberg has created genuine jsmues of

material fact on her sex discrimination claim, which pre¢ludes the grant vl summary judémcnt.
Count IT: Sexual Haragssment Based on a Hostile Work Environment

A workplace that is “permeated with ‘discriminatory intimidation, ridicule, and insult ..,
sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an
abugive working environment™ violates Title VIL Harris v. Forklift Svs., 510 U.8, 17, 20
(1993) (quuting Meritor Savings Bank, FSB v, Vinson, 477 U.8, 57, 65-67 (1986)) (hereinafter
“the Harris standard™). In order to state a claim for sexual harassment based on a husiile work
environment, Sternberg must show that there are genuning issues of material fact that:

(1) she is a member of a protected group; (2) she was subject to unwelcome

sexual harassment; {3) the harassment wag based on wex; and (4) the harassment

affected a term, condition, or privilege of employment.

Hocavar v. Purdue Frederick Co., No. 9R-4075, 2000 WL 798101 at *4 (8¢th Cir. June 22, 2000)
(citing Prillips v. Taco Bell Curp., 156 T.3d 884, 888 (Sth Cir. 1998)); see alse Quick w
Donaldson Co., Inc., 90 F.3d 1372, 1377 (8th Cir. 1996) (citing Kopp v. Samaritan Health Sys.,
Ine,, 13 F.3d 264 (8th Cir. 1994)).

In addifion, in a case of co-worker harassment, a fifth element must be proven: that
Muscating “knew or should have known of the barassment and failed to take proper remedial
action.” Phillipy, 156 F_34d at 888; see also Callenan v. Rumyun[sicl, 75 F.3d 1293, 1296 (8th Cir.
: 199=6) (Luiture by Jolendant to take “prompt romedial notion reasonebly caleulated to end the

¥
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harassment™). However, in a case of supervisor harassment, no fifth element is required, and
instead courts must consider the affirmative defense of Faragher v. City of Boce Raton, 524 U.5.
775, 807 (1998) and Burlingion Indus., Inc. v. Ellerth, 524 U.S. 742,765 (1998). Although
plaintiff’s intent is not entively clear from the pleadings or briefs, the Court will proceed with a
cu-worker harassment analysis as to the actions of Corporal Anderson and Officers Perley and
Cox, and will procesd with a supervisor haragsment anulysis as to Scrgeant Carmen. Stermberg’s
state and federal discrimivation claims are examined together because Iowa civil rights laws are
analyzed using the same framework as is applied to federal Title VI ¢claims. See Brine .
University of Iowa, 90 F.3d 271, 274 (8th Cir. 1996) (citing Smith v. ADM Feed Corp., 456
N.W.2d 378, 3872 (Towa 1990); Annear v. State, 419 N.W.2d 377, 379 (Towa 1538)).

Sternberg has produced sufficient evidence to establigh a prima facie case of co-worker
sexual harassment based on g hostile work environment. First, Steroberg is female, 2 protected
class under 42 U.8.C. § 2000e-2(2)(1). Second, there are genuine issnes of material fact as to
whether Sternberg was subject to unwelcome sexual harassment. Muscatine argues that because
the conduct in question was not explicitly sexual in nature, she fails to prove sexual harassment,
However, “not every aspect of 2 work environment characterized by hostility and intimidation
seed be explicitly sexual in nature to be probatve.” Hathaway v. Runyon, 132 F.3d 1214, 1222
{8th Cir. 1997) (citing Kopp, 13 ¥.3d at 269; Hall v. Gus Const. Co., Inc., 842 F.2d 1010, 1014
(8th Cir, 1988)); see also Carter v. Chrysler Corp., 173 F.3d 693 (8th Cir. 1999) (finding
“harassment alleged to be because of slex need not be explicitly sexual in nature™); Quick 90
F.3d at 1377 (quoting Hall, 842 F.2d at 1014) (“Congress intended to define discrimination in
the hroadest possihle terms, so it did not enumerate specific discriminafory practices nor
' celusidate the parameter of such nefarious activities.” Since sexual haragsment can neenr in

o
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many forms, it may be evidenced by acts of physical aggression or violence and incidents of
physical abuse”). Sternberg has provided sufficieat evidence that she was subject to unwelcome
sexual harassment by Sergeant Carman, Corporal Anderson, and Officers Cox and Perley to
survive surumary judgment.

To uslyzing the third cloment, that the harassment was based on sex, “the critical issue,
Title VII's text indicates, is whether members of one sex are cxpused to disadvantageons terms
or conditions of employment to which members of the other sex are not exposed.” Harris, 510
U.8. at 372 (Ginsburg, J. concurring) (¢iting 42 U.S.C. § 2000e-2(2)(1)). The Eighth Circuit has
held that all that is necessary for purposes of summary judgment is evidence that “members of
one sex were the primary targets of the haragsment.” Quick, 90 F.3d at 1378 (citing Kopp, 13
F.3d uf 269-70). As discussed above, women in the office suffered harassment that men did not.
¥ women were not the only targets, it is clear that they were the primary largets of the
harassment, The Court has reviewed the record in its entirefy and finds there are genuine issues
of matetial fact as to whether the verbal and written harassrnent by Sergeant Carman, Corporal
Anderson, and Officers Cox and Perley was primarily directed at Sternberg and the other women
in the office.

T wpder (o prove the fourth element, Stemberg must show that the alleged “harassment
affected a term, condition, or privilege of employment.” Quick, 90 F. 3d at 1377. Stewnberg
pregents evidence that, among other effects, she often left confrontations with Sergeant Camman
in tears.and that she was physically scared of him, which she claims defrimentally impacted her
performance at work, The Court finds this Is sufficient to raise an issue of material fact for a
jury to determine whether these incidents are “sufficiently severe or persuasive” té be evidence
of :;cx.ual Varassment ynder the Hards standard. Sec Howard v. Burns Bros., Inc., 148 F 3d R35,
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841 (8th Cir. 1998) (“Once there is evidence of improper conduet and subj ective offense, the
determination of whether the conduet rose to the level of abuse is largely in the hands of the jury
... [tThere is no bright line between sexnal harassment and merely unpleasant conduct,”). The
Court finds a genuine issue of material fact exists as to this element.

As to the fifth element, and the actions of Corporal Anderson and Officers Cox and
Perley, Sternberg has presented sufficient evidence that Muscatine “kuew or should have imown
of the hatassment and failed to take proper remedial action.” Phillips, 156 F.3d at 8883,
Stermberg has presented evidence that she complained on several occasions to Lieufenant
Hammer about the behavior of her “co-workers™ Corporal Anderson 2nd Officers Cox and
Perley, and that bath T ientenant Hammer and Sternberg complained to Chief Coderoni about the
brhuviot of those three officers. Muscetine claims that # took propet remedial action when
Chief Coderoni ordered mediation between Sterzberg and Sergeant Cuunan, but that action dooes
not address the conduct of the three officers. There are genuine issues of material fact as to
whether Muscatine took proper, or any, remedial action as to the conduct of Corperal Anderson
and Officers Coxl and Perley. |

The Court also finds that a gerine issue of material fact has been raised as to plaintiff's
claim ulsuper visor sexual harassment. The Court first notes that neither party stated facis to
indicate that Sergeant Carrnan was “a supervisor with immediate (or successively ligher)
authority over [Sternberg).” Faragher, 524 U.S. at BOT; Ellerth, 524 U.8. at 765; Todd v. Ortho
Biotech, Inc., 175 F.3d 595, 598 (8th Cir. 1999) (“The Court did not further explain what it
meant by *superviser.™). However, based on Chief Coderoni’s deposition testimony that the

shift commander was Sternharg’s divect supervisor and the partics’ staterments that Sergeant
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Carman was the shift commander when Sternberg worked weekends, this Cowrt finds thuta
supervisor harassment analysis is appropriate with regard to the actions of Sergeant Carman.

In & supervisor harassment case, the plaintiff must prove the first four elements discussed
nhove, and then, instead of the fifth element:

An vuployer is subjcct to viearions liability for an actionable hostile environment

created by a superior with immediate (or successively higher) uthority over the

employee., When no tangible employment action is tuken, a defonding cmployer

may raise an affirmative defense to liability or dargages, subject to proof by a

preponderance of the evidence, see Fed, R. Civ. P. 8(c). The defense comprises

two necessary elements: (a) that the employer exercised reasonable care to

prevent and correct promptly any sexually harassing behavior, and (&) that the

plaintiff employee unreasonably failed to take advantage of the preventive or

eorrective opportunities provided by the employer or to avoid harm otherwise.

Ellerth, 524 U S, at 765; Faragher, 524 U5, at 807,

Muscatine argues that it is enfitled to summary judgment beecause Sternherg unreasonably
failed to take advantage of the preventative and cormective measures offered by the city, This
Court must first determine whether Sternberg suffered a tangible employment action because the
affirmative defense is only avajlable to & defendant if the plaintiff did not suffer any tangible
adverse employment action. See Ellerth, 524 U.S, at 765; Faragher, 524 U 8. at 807; Newion v.
Caldwell Laé., 156 ¥.34 880, 883 (Rth Cir. 1998).

As noted sbove Lo the discussion of Count I, Sternberg claims her resignation was a
constructive discharpe that constitutes an adverse employment action. “A tangible cmployment
action constitutes a significant change in employment status, such as hiring, firing, failing to
promote, reassignment with significantly different responsibilities, or a decision cavsing 2
significant change in benefits, . . . A tengible employment action in most cases inflicts direet
economic harm” Elferth, 574 T1.8. at 761. The Eighth Circuit has stated that & constructive
discﬁarg: tay constitute an adverse ¢xuployment action. See Spears, 2 Ié F.3dat 854 n.3;

W
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Ogden v. Wax Works, Inc., 214 F.3d 999, 1007 (8th Cir. 2000); see also Cherry v. Menurd, Inc.,
101 F. Supp. 2d 1160, 1173 (N.D, Ta. 2000) ("Under the ‘significant change in employment
status’ or “inflicf{ion] of direct economic hamm test’ of what constifutes a ‘tangible empluyment
action,’ Ellerth, 524 11.8. at 761-62, a constructive discharge that results from the sexually
herassing conduct of a supervisor should suffice to deprive the emplayer of the Ellerth/Faragher
affirmative defense.”) Under these authorities, this Cousl finds that a constructive discharge may
constitute an adverse employment action and there is a genuine issue of material fact as 1o
whether Sternberg’s resignation was a constructive discharge. Ag such, Muscatine is not entitled
to the Ellerth/Faragher affirmative defense at this stage.

The Court has reviewed the record in its entirety and agrees Sternberg has raised genuine
issues vl material fact on her soxual horagsment claim that preclude the grant of summary
judgment as to both her co-worker harassment and supervisor barassmient ¢laims.

Count III: Title VII Retaliation

To establish a prima facie retalistion case, Sternberg is required to prove that (1) she
engaged in protected activity; (2) [Muscatine] took adverse action against her; and (3)there isa
causal connection hetween the two.” Hocevar, 2000 WL 798101 at *4 (citing Scoit v. County of
Ramsey, 180 F.3d 913, 917 (8th Cir, 1999)). Here, it is undisputed that Sternberg engaged in
Title VTI protected activity when she filed an EEQC complaint against Smgeant Carman.
However, Muscatine claims that Stemberg failed to prove the second and third elements because
she did not suffer a tangible employment action. Stemberg counters that the tangible
employment action took the form of her alleged constructive discharge. As discussed 2bove,
there is a genvine isme of matetial fact as to whether Stemnberg was constructively discharged.
" 1T sl was, Steraberg will heve suffered a tangible employment action, The Court finds there i3

+
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also a gennine issue as to whether the two events were comnected. Therefore, the Courl {inds
that there are genuine issues of material fact as to whether Muscatine engaged in retaliation
against Stemberg.

Count IV: Violation of FMLA

The Courl’s September 27, 1999 Order denying Muscatine’s Mation for Partial Summary
Judgrment and Motion to Strike upheld the constitutionality of 29 C.I.IL § 825.110(d) (1598).
The reguistion provides in part: “If the employer confirms eligibility |for FMLA benefits] at the
time notice of leave is received, the employer may not subsequently challenge the employee’s
eligibility.” “[Wlhen a court decides upon a rule of law, that decision should continue to govern
the zame issues in subsaqnent stages in the same case.” Kinman v. Omaha Public Sch. Dist., 171
¥ 3d 607, 610 (Bl Cr. 1999) (citing Arizona v. Celifornia, 460 U.S. 605, 618 (1983); Morris v.
American Nat'l Can Corp., 988 F.2d 50, 52 (8th Cir.19937).

In Ragsdale, the case submnitted to the Court in Muscatine’s Supplement to Briefin
Support of Surmmary Judgment, the Eighth Cireuit addressed the constitutionality of two
Department of Labor regulations, 20 CE.R. § 825.208(c) and 29 C.F.R. § 825.700(2). See
Ragsdale v. Wolverine Worldwide, Inc., No. 99-3319, 2000 WL 943787 at *3 (8th Cir. Taly 11,
2000). However, ihie constitutionality of those regulations are not &t igsne here, and Muscatine's
supplemental brief is not instrucﬁve' on the regulation in question, 29 C.FR. § 823.1 10{d).

The Court finds that there has been no change in its initial position:

. Plaintiff notified the police chief on or about December 19, 1997, of her

medical leave request, ‘This notice sulliviently satisfies the FMLA notice

requirement, See 29 C.FR. § 303(b) (“The employee need not expressly

assert the rights under the FMLA or even mention the FMLA, bt may

only state the leave that is needed.”). In her swom affidavit, Plaingff

states that when she first notified the police chief he told her leave request

éwould not be a problem.” PL7s Aff. Plaintiff also states that the police
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chief granted her leave request on or about December 27, 19597. These

statements sufficiently create a gennine issue of material fact regarding

whether Defendant initially confirmed cligibility. See DuBose v. Kelly,

No. 98-1943MN, 1999 WL 619063 (8¢ Cir. Aug. 17, 1989).

Order Den. Mot. for Partiel Summ. J. and Mot. 10 Strike at 6-7 (foolnvic omitted).

The Court finds, looking at the evidence in the Jight most favorable to Sternberg, gennine
iasues of material fact exist whether Muscatine confirmed Sternberg’s eligibility pursuant to the
FMLA when Chief Coderoni told Sternberg it would be “no problem™ for her to take time off or
when he later granted ber request.

Count ¥V: Constructive Discharge

Ascording to the Bighth Circuit, "2 constructive discharge ooours when an smployer,
through action or inaction, rend;ars an employes's working conditions so intolerable that the
employee essentially is forced to terminate her employment.” Henderson v. Simtons Foods,
Inc., No. 99-1614., 2000 WL 772716 at * 24 (8th Cir. June 16 2000) (citing Kimzey v. Wal-Mart
Stores, 107 ¥.3d 568, 574 (§th Cir. 1997)). Sternberg claims her resignation on December 30,
1997 was a copstrictive discﬁargc. The Court finds that there is a genuine issue of material fac;t
as to whether the employer created objectively intolerable working conditions with the intention
of forcing Sternberg to quit. See Coffman v, T vacker Marine, L.P., 141 E3d 1241, 1247 (8th Cir.
1958).

16



IV. CONCLUSION
For the preceding reasons, a judgment as matier of Jaw cannot be entered in favor of

Muscatine or any of Plaintiff's claims, Defendant City of Muscatine’s Motion for Summary

Tndgment is DENIED,

IT IS SO ORDERED.

Dated this /&74 day of August, 2000,
Wﬁf & M

ROBERT W.PRATT
U.S. DISTRICT JUDGE
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