N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

ELI ZABETH THOVPSON

Plaintiff, Civil No. 4-98-cv-30584

V.

NATI ONAL CHI ROPRACTI C MJUTUAL | NSTRUCTI ONS TO THE JURY
| NSURANCE COVPANY, GARRY BAKER,

and PAT McNERNEY,

N N N N N N N N N N N

Def endant s.

MEMBERS OF THE JURY, THE COURT NOW Gl VES YOU THE
FOLLOW NG | NSTRUCTI ONS:

This is a civil case brought by the plaintiff,
El i zabeth Thonpson, agai nst t he def endant s, Nat i ona
Chi ropractic Mutual | nsurance Conpany (which will be referred to
inthese instructions as National Chiropractic), Garry Baker and
Pat McNer ney. Plaintiff alleges that the defendants harassed
her and discrim nated against her because of her sex and her
pregnancy, and that they retaliated against her after she
conpl ai ned of the conduct.

Def endants deny that they harassed plaintiff or
retaliated against her, or that sex or pregnancy were a
notivating factor in any enploynent decision. Defendants deny
t hat any conduct on their part caused plaintiff damages.

Do not consider this summary as proof of any claim
Decide the facts from the evidence and apply the law which |

will now give you.



I NSTRUCTI ON NO.

Members of the jury, the instructions | gave at the
begi nning of the trial remain in effect. | now give you sone

addi ti onal instructions.

You nust, of course, continue to follow the
instructions | gave you earlier, as well as those | give you
NOW. You must not single out sonme instructions and ignore
ot hers, because all are inportant. This is true even though

sone of those | gave you at the beginning of the trial are not
repeat ed here.

The instructions | am about to give you now are in
witing and will be available to you in the jury room I
enphasi ze, however, that this does not nean they are nore
i nport ant than ny earlier i nstructions. Agai n, al |
i nstructions, whenever given and whether in witing or not, nust
be followed. In considering the instructions, you will attach
no inportance or significance whatever to the order in which
t hey are given.

Neither in these instructions nor in any ruling, action
or remark that | have nade during the course of this trial have
| intended to give any opinion or suggestion as to what your
verdi ct shoul d be.

You nust follow the instructions now given you



regardl ess of your opinion of what the |aw ought to be. You

need not be concerned with the wi sdom of any rule of |aw.



PAGE TWO OF | NSTRUCTI ON NO

Finally, as judges of the facts your duty is to decide
all fact questions. In doing so, do not be influenced by any
personal |likes or dislikes, synmpathy, bias, prejudice or

enoti ons.



I NSTRUCTI ON NO.

You shall base your verdict only upon the evidence and
t hese instructions.

Evi dence i s:

1. Testinmony in person or by deposition;

2. Exhi bits received by the Court.

3. Stipul ations which are agreenments between the
parties. |If the parties stipulate to a fact, you should treat
that fact as having been proved.

Evi dence may be direct or circunstantial. The wei ght
to be given any evidence is for you to decide.

Sonmetines, during atrial, references are nmade to pre-
trial statenments and reports, w tnesses' depositions, or other
nm scel | aneous itens. Only those things formally offered and
received by the court are available to you during your
del i berati ons. Docunents or itenms read from or referred to
which were not offered and received into evidence, are not

avai l able to you.



PAGE TWO OF | NSTRUCTI ON NO

The follow ng are not evidence.
1. St atenents, argunents, questions and comments by

the | awyers.

2. Obj ections and rulings on objections.
3. Testimony | told you to disregard.
4. Anyt hi ng you saw or heard about this case outside

t he courtroom



I NSTRUCTI ON NO.

You wi || decide the facts fromthe evi dence. Consider
the evidence wusing your observations, comon sense and
experience. You nust try to reconcile any conflicts in the
evi dence, but if you cannot, you will accept the evidence you
find nore believable.

In determ ning the facts, you may have to deci de what
testimony you believe. You may believe all, part, or none of
any w tness' testinony.

There are many factors which you nmmy consider in
deci di ng what testinony to believe, for exanple:

1. Vet her the testinony is reasonabl e and consi st ent
with other evidence you believe;

2. The Wi t ness’ appear ance, conduct, age,
intelligence, nmenory, and know edge of the facts;

3. The witness' interest inthe trial, their notive,
candor, bias, and prejudice; and

4. Vet her the wit ness said sonething di fferent at an

earlier tine.



I NSTRUCTI ON NO

Certain testinmony has been received i nto evidence from
depositions. Adepositionistestinny taken under oath before the
trial and preservedinwiting. Consider that testinony asif it had

been given in court.



I NSTRUCTI ON NO

In these instructions you are told that your verdict
depends on whether you find certain facts have been proved.

The burden of proving a fact is upon the party whose
cl ai m depends upon that fact. The party who has the burden of
proving a fact nust prove it by the greater weight or
preponder ance of the evidence. To prove sonething by the greater
wei ght or preponderance of the evidence is to prove that it is
nore likely true than not true. It is determ ned by considering
all of the evidence and deciding which evidence is nore
bel i evabl e.

The greater wei ght or preponderance of the evidence is
not necessarily determ ned by the greater nunber of w tnesses or

exhibits a party has presented.



I NSTRUCTI ON NO

This case should be considered and deci ded by you as
an action between persons of equal standing in the community, of
equal worth, and holding the sane or simlar stations in life.
Al l persons stand equal before the law, and are to be dealt with

as equals in a court of |aw



I NSTRUCTI ON NO

A corporation acts only through its agents or enpl oyees
and any agent or enployee of a corporation my bind the
corporation by acts and statenments made while acting within the
scope of the authority delegated to the agent by the
corporation, or within the scope of his or her duties as an

enpl oyee of the corporation.



I NSTRUCTI ON NO

Title VIl of the Gvil R ghts Act of 1964 and t he | owa G vi |
Ri ghts Act providethat it is unlawful for an enployer to di scrimnate
agai nst any person because of that person's gender. It is also
unl awf ul for an enpl oyer toretaliate agai nst an enpl oyee because t he
enpl oyee engages in protected activity such as conpl ai ni ng about
di scri m nati on or sexual harassnent.

Plaintiff Elizabeth Thonpson asserts the follow ng
claims against the defendants: (1) sexual harassnment against
defendant Baker, (2) sexual harassnent against defendant
Nati onal Chiropractic; (3) sex discrimnation based on pregnancy
agai nst defendants National Chiropractic and MNerney, and (4)
retaliation against defendants National Chiropractic and

McNerney. You will consider each claimseparately.



I NSTRUCTI ON NO

Your verdict nust be for plaintiff and against
def endant Garry Baker on plaintiff's claimof sexual harassnment
against himif all of the follow ng el ements have been proved by
t he preponderance of the evidence:

1. Plaintiff was subjected to sexually degradi ng or
suggestive acts, coments or touching by defendant Baker;

2. Such conduct was unwel cone;

3. Def endant Baker knew or shoul d have known t hat his
conduct was unwel come;

4. Such conduct was based on plaintiff's sex;

5. Such conduct was sufficiently severe or pervasive
that a reasonable person in plaintiff's position would find
plaintiff's work environnment to be hostile; and

6. At the tinme such conduct occurred and as a result
of such conduct, plaintiff believed her work environnent to be
hostil e.

| f any of the above el enents has not been proved by the
preponderance of the evidence, your verdict nust be for
def endant Baker onthisclaim |If plaintiff has proven all of these
el enents, then youw |l consider the question of danages with respect

to this claim



I NSTRUCTI ON NO

Your verdict nust be for plaintiff and against
def endant National Chiropractic on plaintiff's claim of sexual
harassnent against National Chiropractic if each of the
foll owing el ements have been proved by the preponderance of the
evi dence:

1. Plaintiff was subjected to sexually degradi ng or
suggestive acts, coments, or touching by Garry Baker, Pat

McNer ney and/ or Stephen Smt h;

2. Such conduct was unwel cone;
3. Such conduct was based on plaintiff's sex;
4. Such conduct was sufficiently severe or pervasive

that a reasonable person in plaintiff's position would find
plaintiff's work environnent to be hostil e;

5. At the time such conduct occurred and as a result
of such conduct, plaintiff believed her work environnent to be
hosti |l e;

6. Def endant knew or should have known of the
of fensi ve conduct; and

7. Def endant failed to take pronpt and appropriate

corrective action to end the harassnent.



PAGE TWO OF | NSTRUCTI ON NO

| f any of the above el enents has not been proved by the
preponderance of the -evidence, vyour verdict nust be for
def endant National Chiropractic onthis claim |[If plaintiff has
proven al |l of these el enents, then youw || consider the question of

damages with respect to this claim



I NSTRUCTI ON NO.

To det er mi ne whet her t he conduct was severe or pervasive
enough to create a hostil e environnent, you nust looktothetotality
of the circunstances. The types of factors you may take i nt o account
are the frequency of the conduct, its severity, whether it was
physically threatening or humliating, whether it unreasonably
interfered wwth the plaintiff's job performance and the effect on
plaintiff's psychol ogical well being. Thislist is not exhaustive, and
thereis no mathematically precisetest. Aplaintiff nust generally
show t hat the harassnment i s sustained and non-trivial. You should
consider all theincidents inconbinationtodetermneif therewas a
hosti | e wor ki ng envi ronnent. You nust wei gh and sift through the facts
to determ ne whether, taking everything into consideration, a

reasonabl e person woul d have found the workpl ace environnent abusive.



I NSTRUCTI ON NO.

The second el ement of Instruction No. ____requiresyouto
det er m ne whet her t he behavi or was unwel cone to plaintiff, and woul d be
unwel cone t o a reasonabl e person under sim |l ar circunstances. You nust
det er m ne whet her t he conduct was uni nvi ted and of f ensi ve. The conduct

must be "unwel conme” inthe sense that plaintiff did not solicit or

invite it and she regarded the conduct as undesirable or offensive.



I NSTRUCTI ON NO

If plaintiff establishes elements 1, 2 and 3 in
I nstruction No. ___ concerning the conduct of her supervisor
Pat McNerney, she does not have to establish elenments 6 and 7
with respect to his conduct because National Chiropractic is
charged with responsibility for Pat MNerney's conduct as
supervi sor w thout proof of these elenments. However, defendant
National Chiropractic is not responsible for any sexually
har assi ng conduct by Pat MNerney if National Chiropractic has
proved by the preponderance of the evidence that (a) defendant
Nat i onal Chiropractic exercised reasonable care to prevent and
correct pronmptly any sexual ly harassi ng behavior; and (b) that
plaintiff unreasonably failed to take advantage of the
preventive or corrective opportunities provided by National

Chi ropractic.



I NSTRUCTI ON NO

O plaintiff's clai mof sex discrimnation, your verdi ct nust
be for plaintiff and agai nst def endants Nati onal Chiropractic and Pat
McNerney if all the followi ng el enments have been proved by the
preponderance of the evidence:

1. Def endant s el i mi nat ed si gni ficant job duties fromher
position; and

2. Plaintiff's sex was a notivating factor in defendants
actions.

| f either of the above el enents has not been proved by t he
pr eponder ance of the evi dence, your verdict nust be for defendants and
you need not proceed further inconsideringthisclaim |If plaintiff
has proved all of these el enents, then you will consider the issue
statedinlnstruction No. 15withrespect tothis claim Consider this
instruction and the evi dence separately with respect to def endant

Nati onal Chiropractic and defendant Pat MNerney.



I NSTRUCTI ON NO.

Intheseinstructions you shouldinterpret thewrd "sex" to
i nclude not only plaintiff's gender, but al so her pregnancy, the fact
that she gave birth to a child, and conditions related to her

pregnancy.



I NSTRUCTI ON NO.

As used intheseinstructions, plaintiff's sex or conplaints
about sexual harassnment were a "notivating factor” if plaintiff's sex
or conpl ai nts about sexual harassnment played a part i n defendant's
enpl oynment actions towards plaintiff. However, plaintiff's sex or
conpl ai nt s about sexual harassnent need not have been the only reason

for defendant's enpl oynent actions.



I NSTRUCTI ON NO.

I f youfindinfavor of plaintiff under Instruction No. _
_, then you nust answer the foll ow ng questioninthe verdict forns:
Has it been proved by t he preponder ance of the evi dence t hat def endant
Nat i onal Chiropractic Mutual | nsurance Conpany woul d have t aken t he
sane enpl oynment acti on concerning plaintiff regardl ess of her sex?

Def endant s have t he burden to prove thi s proposition. If you answer

yes," plaintiff cannot recover damages on her sex di scrim nation

claim



I NSTRUCTI ON NO

I norder to prevail on her clai mthat def endants Nati onal
Chiropractic and Patrick McNerney retaliated agai nst her for having
made conpl ai nt s about sexual harassnent, plaintiff nmust prove all of
the follow ng el enents by a preponderance of the evidence:

1. That plaintiff engaged in a statutorily protected
activity;

2. That plaintiff received adverse enploynment action(s);

3. That plaintiff's activity was a notivating factor in
t he adverse action(s); and

4. Plaintiff was danaged as a result.

If any of these elenments has not been proven by a
pr eponder ance of t he evi dence, your verdict nmust be for defendants. |If
plaintiff has proven these el enents, then proceed to consi der the
guesti on of danmages. Consider this instruction separately wth respect

to defendant National Chiropractic and defendant Pat MNerney.



I NSTRUCTI ON NO.

A"statutorily protected activity" means a person has opposed
any practice made unl awful by federal or state enpl oynent | ans. Maki ng
a conpl ai nt about al | eged sexual di scrim nation, sexual harassnent or
retaliation is a statutorily protected activity.

" Adver se enpl oynent acti on” neans an acti on whi ch has seri ous
enpl oynment consequences. It includes, but is not limted to, such
enpl oynent actions as constructive di scharge or term nati on, denoti on,
suspensi on, reduction of sal ary and/ or benefits, unfavorabl e personnel
reports, significant reductioninjob duties or other acti ons which

adversely affect or underm ne an enpl oyee's position.



I NSTRUCTI ON NO.

You may not return averdict for plaintiff just because you
m ght di sagree wi t h def endants' deci si ons or policies, or believethem
t o be harsh or unreasonabl e. An enployer isentitledto make its own
subj ecti ve personnel deci si ons and can nake enpl oynent deci si ons for
any reason that does not violate the | aw concerning enpl oyment

di scri m nati on.



I NSTRUCTI ON NO

I f youfindinfavor of plaintiff under any of her cl ai s,
t hen you nust award pl aintiff such sumas you fi nd by t he preponder ance
of the evidencew || fairly and justly conpensate her for any danages
you find she sustained as a direct result of the defendants' actions
referenced in the claimor clains in which you find in her favor.
Plaintiff's clai mfor damages i ncl udes two types of danmages and you
must consi der them separately:

1. The r easonabl e val ue of charges for counselinginthe
past and future for nmental or enotional pain and suffering.

2. Ment al or enoti onal pain and sufferingsustained by

plaintiff in the past and future. Mental or enotional pain and

suffering may include, but is not limted to, nmental anguish or
| oss of enjoynment of life.

The amount, if any, you award for past and future
mental or enotional pain and suffering cannot be neasured by an
exact or mat hemati cal standard; the determ nation of the anbunt nust
rest inthe sound di scretion of thejury. Such discretion nust not be
exercised arbitrarily or out of passion or synpathy or prejudice for or
agai nst the parties or to punish, but nust be based on a fair,
intelligent, dispassionate and inpartial consideration of the
evi dence. The anobunt you assess for any item of danmage must not
exceed the ampunt caused by the defendants as proved by the

evi dence.



I NSTRUCTI ON NO.

The parties di spute the circunstances under whi ch plaintiff
| eft her enpl oynment on January 5, 1998. Defendants contend that
plaintiff resignedvoluntarily. If she resignedvoluntarily, she woul d
not be entitledto an award of damages because of the term nati on of
her enploynent. Plaintiff contends that she was "constructively
di scharged."” If she was constructively di scharged, an award of damages
because of the discharge is perm ssible.

A constructive di scharge ari ses when an enpl oyer causes an
enpl oyee's work conditions to be sodifficult or unpl easant that a
reasonabl e enpl oyee in a sim |l ar position would feel conpelledto
resign. An enpl oyee nust, however, give her enpl oyer a reasonabl e
opportunity to work out a problem

In order for plaintiff to recover danages agai nst the
def endants resul ting froma constructive di scharge, she nust prove by
a preponderance of the evidence the foll ow ng:

1. Def endants made plaintiff's working conditions
i ntol erabl e, and;

2. That the intolerable working conditions were
del i berately created by defendants with the i ntention
of forcingplaintiff toquit; or plaintiff's decision
to quit was a reasonabl y f oreseeabl e consequence of the
def endants' acti ons.

I f either of these elenents has not been proven by a

preponder ance of the evidence, plaintiff is not entitledtorecover

danages for the term nation of her enploynent.



I NSTRUCTI ON NO

If you find in favor of plaintiff but you find that
plaintiff's clai med damages have no nonetary val ue, then you nust
return averdict for plaintiff in the nom nal anount of One Dol | ar

($1. 00).



I NSTRUCTI ON NO.

In addition to the damages nentioned in the other
instructions, thelawpermts the jury, under certain circunstances, to
award an i nj ured person puni tive damages i n order to puni sh a def endant
for sonme extraordi nary m sconduct and to serve as an exanpl e or war ni ng
to others not to engage in such conduct. Under the law, only the

enpl oyer, National Chiropractic, is subject toan award of punitive

danmages

I f youfindinfavor of plaintiff under any of Instruction
Nos. , (and in the case of plaintiff's sex discrin nation
cl ai myou answer "no" as explainedinlinstructionNo. __) andif you

fi nd def endant National Chiropractic actedw th nalice or with reckl ess
indifferencetoplaintiff'srights, theninadditionto any danages to
which you find plaintiff entitled, you may, but are not requiredto,
award plaintiff an addi ti onal anount as punitive danages if youfindit
is appropriate to punish the defendant Nati onal Chiropractic or to
deter sai d defendant and others fromlike conduct in the future.
Whet her to award pl aintiff punitive damages, and t he anount of those

danmages, is within your discretion.



I NSTRUCTI ON NO.

For t he pur pose of inposing punitive damages, "nal i ce" neans
t he i ntentional doi ng of a wongful act without just cause or excuse,
withanintent toinflict aninjury. "Reckless indifference" neans
acting with know edge of a substantial risk of harmto anot her. The
terns "malice" and "reckless indifference" pertain to National
Chiropractic's knowl edge that it may be acting in violation of federal

| aw.



I NSTRUCTI ON NO.

An enpl oyer nmay be |li abl e for punitive damages resulting from
t he di scrimnatory or unl awf ul enpl oynent deci sions of its nmanageri al
agents. However, you nmay not award punitive danages agai nst def endant
Nati onal Chiropractic Mutual Insurance Conpany if you find that
Nati onal Chiropractic nmade good faith effortstoconply withthelaws
agai nst enpl oynent di scrimnation and to prevent and pronptly correct
any sexual | y harassi ng behavi or, and t hat t he nanagers who made t he
enpl oynment deci sions affecting plaintiff acted contrary to those

efforts.



I NSTRUCTI ON NO

In arriving at an item of damage you cannot arrive at
a figure by taking down the estimte of each juror as to an item
of damage and agreeing in advance that the average of those

estimates shall be your item of damage.



I NSTRUCTI ON NO

Your first duty upon retiring to the jury roomfor your
deli berations is to elect one of your nenmbers foreperson of the
jury. The person so elected is responsible for the orderly,
proper and free discussion of the i ssues by any juror who w shes
to express his or her views. The foreperson will supervise the
bal l oting and sign the interrogatories that are in accord with
your decision and will also sign any witten inquiries addressed
to the Court.

Requests regarding instructions are not encouraged.
Experi ence teaches that questions regarding the | aw are normal |y
covered in the instructions, and the jury is encouraged to
exam ne them very carefully before making any further requests
of the Court.

The attitude of jurors at the outset of their
deli berations is inportant. It is seldom helpful for a juror
upon entering the jury room to announce an enphatic opinion in
a case or determnation to stand for a certain verdict. Wen a
juror does that at the outset, individual pride my becone
invol ved, and the juror nay |ater hesitate to recede from an
announced position even when it is incorrect. You are not
parti sans or advocates. You are judges--judges of the facts.

Your sole interest is to ascertain the truth.



I NSTRUCTI ON NO

The verdict nmust represent the considered judgment of
each juror. Your verdict nmust be unani nous.

It is your duty, as jurors, to consult with one another
and to deliberate with a view to reaching an agreenent, if you
can do so wthout violence to individual judgnent. An
inconclusive trial is always undesirable. Each of you nust
deci de the case for yourself, but do so only after an inpartia
consi deration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the wei ght or
effect of evidence solely because of the opinion of your fell ow
jurors, or for the mere purpose of returning a verdict.

Subm tted to you with these instructions is the speci al
verdict form After you have agreed and appropriately signed
the verdict form in accordance with the directions contained
therein, informthe jury officer outside the room You will
have the verdict signed only by one of your number whomyou wil |
have sel ected as your foreperson and return with it into court.

Dated this day of April, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE



