IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

DENNISN. WIEMANN, CiviL No. 4:01-CV-10324
Plantiff,
VS.

INDIANOLA COMMUNITY ORDER

)

)

)

)

)

)

)

SCHOOL DISTRICT, )

)

Defendant, )

The Court has before it defendants' s motion for summary judgement, filed February 23, 2003.
Paintiff ressted the motion March 17, 2003, and defendant filed a reply memorandum on March 24,

2003. Themoation isnow congdered fully submitted.

BACKGROUND

The following facts ether are not in dispute or are viewed in alight most favorable to plaintiff.
Faintiff Dennis N. Wienmann is aformer industria technology instructor employed by defendant, the
Indianola Community School Didrict. Plaintiff was employed by the school didtrict from January 1980
until the day he resigned his position on December 13, 1999. Plaintiff instructed at both the junior and
senior high school levels. Plaintiff dso worked as afarm mechanic during the summers from 1991
through 1996.

Inthe fdl of 1992, plaintiff suffered an outbreak of what was later diagnosed as pityriasis

rubra pilaris (“PRP’) — an uncomfortable and unpleasant skin condition. During the outbresk, plaintiff



developed areddish coloration, and lost the outer layers of hisskin. In addition, plaintiff's feet bled
when hewaked. Once the condition was diagnosed and treated, however, plaintiff's symptoms
subsided.

Paintiff estimates that he has developed a dight rash approximately once per year Snce 1992,
but that he has successfully dleviated his symptoms through medication and/or ointment. He has never
again suffered an outbreak similar to that which occurred in the fal of 1992.

At the end of 1993, becauise PRP is exascerbated by exposure to heat and humidity, plaintiff
requested and defendant supplied an air conditioner in the junior high classroom in which he taught
drafting and printing. Plaintiff therefore only spent one period of the day, teaching wood shop, in an
unairconditioned room.

Paintiff transferred back to the high school to teach industrid arts at the beginning of the 1996-
97 schoal year. The principd of the high school at that time and thereafter was John Monroe.
Faintiff’ s relationship with Monroe was strained from the beginning due to what plaintiff congdered to
be Monroe s “ arbitrary nature,” “attitude,” and overdl “refugd] to change.”

In hisfirg two years back at the high school, plaintiff split his time between drafting and
indugtria arts classes, including those that took place in awood shop. During thistime period, plaintiff
never mentioned to his supervisors any concern about his skin condition, or a possible need for specid
scheduling of his classes.

Toward the end of the 1997-98 school year, plaintiff learned that next year's course schedule
would require him to teach more classes in the wood shop areaand less in the air conditioned drafting

area. Pantiff complained initidly that he did not fed well-prepared to teach the wood shop classes,



dthough al such dass assgnments were within the industrid arts curriculum.

Subsequently, during an April 30, 1998 faculty meeting, plaintiff informed Monroe of his skin
condition and provided Monroe a copy of a 1993 letter from plaintiff’s dermatologist. 1n responseto
plantiff’s complaint, Monroe suggested that plaintiff consider pursuing disability retirement, or words to
that effect.

Paintiff did not address the scheduling issues with Monroe or other Digtrict administrators again
until July 1998, during another faculty meeting. During the July 1998 meeting, plaintiff made a
presentation in which he argued that current industrid arts teacher assgnments were not beneficid for
the students based on teachers skills. He aso produced information on his skin condition, and
reiterated his desire to work exclusively in an air-conditioned environment. In response to plaintiff's
request, Didtrict Superintendent Thomas Narak, Ph.D., suggested that plaintiff use the air-conditioned
room located within the wood-shop whenever plaintiff felt so inclined.

In amemorandum dated August 24, 1998, plaintiff informed Monroe that he would be wearing
shortsto school on hot and humid days. Monroe responded the next day and told plaintiff he could
wear shortsif he had adoctor's note. Plaintiff did not provide Monroe or the district with adoctor’s
note because he “didn’t fed [he] needed one.™

On August 28, 1998, plaintiff filed a complaint with the lowa Civil Rights Commission

! The record reflects that plaintiff’s dermatologist, Dr. Andrew K. Bean, wrote a letter to Monroe
dated August 27, 1998. In this letter, Dr. Bean reiterates that plaintiff’s skin condition “can be
significantly aggravated by exposure to heat and humidity. To keep from aggravating his condition, his
local environment should be adequately ventilated and preferably air-conditioned.” Plaintiff does not state
whether this |etter was an attempt to provide the district with notification of plaintiff’s need to wear shorts
whenever he deems necessary.



("ICRC"), which was then cross-iled with the Equa Employment Opportunity Commission ("EEOC"),
dleging both age and disability discrimination. Specificaly, plaintiff aleged that the school ditrict failed
to accommodate his specia needs and that the school district discriminated against him when it required
that he provide a doctor’s note articulating his need to wear shorts to school.

Paintiff taught the first day of school during the academic year 1998-1999, but took the
following nine weeks off for out-patient treatment for depresson. On October 27, 1998, plaintiff was
released back to work without restrictions.? Plaintiff admits he did not ask for any modification of his
job upon hisreturn to work.

During the remainder of the 1998-1999 school year, plaintiff missed a number of days dueto
what he described as "flare-ups’ of his skin condition. Plantiff is uncertain whether he saw a doctor or
needed medication for these episodes.

On November 11, 1998, plaintiff received awritten reprimand and a follow-up memorandum
dated November 19, 1998, for dlegedly conducting himsdlf in an unprofessona manner. Plaintiff
received ateacher evaluation on May 3, 1999, which indicated that he failed to meet district sandards
in 28 of the 56 evauation aress.

On duly 27, 1999, plaintiff filed a second complaint with the ICRC, which was cross-filed with
the EEOC, dleging that his May evauation congtituted retdiation for filing the first civil rights complaint
in August of 1998.

For the 1999-2000 school year, plaintiff was again given teaching assgnments that included

2 The Court notes plaintiff does not base his claim for disability discrimination on depression,
nor does he believe his depression has limited his ability to work or to function.
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teaching a portion of his classesin the wood shop. During the fal of 1999 plaintiff again took periods
of 9ck leave. During some of these periods of sick leave, the school didtrict learned that plaintiff taught
classes at Vatterott College in Des Moines, lowa. When plaintiff returned to work in December of
1999 he received a written reprimand and a five-day suspension from Monroe for inappropriate use of
gck leave. Pantiff resgned his pogtion asindudtria arts teacher on December 13, 1999, claming he
"could no longer work with the adminigtration.” Plaintiff retained new employment as a project designer
with a congtruction firm and began work in this cgpacity in January of 2000.

On May 26, 2000, plaintiff amended his second adminigtrative complaint by adding the
following language: "I was congtructively discharged by Respondent on December 13, 1999, because
of these bases, physicd disability, mentd disability, and in retdiation for me having filed [the August
1998 adminigtrative complaint].” App. to Defendant's Motion for Summary Judgment (" Defendant's
App.") at 51.

On October 30, 2000, plaintiff received aletter from the ICRC Stating that his origina
complaint was dismissed and administratively closed. On November 30, 2000, plaintiff received a
second letter from the ICRC indicating that his second complaint, as amended, also had been dismissed
and adminigratively closed by the agency.

At some point during the month of December 2000, plaintiff wasinvolved in acar accident. As
aresult of this accident, plaintiff contends that he suffers from a complete loss of memory of dl events
occurring during the months of November and December of 1999.

In aletter dated February 14, 2001, the EEOC notified plaintiff that the EEOC adopted the

findings of the ICRC with respect to plaintiff’s origina complaint and had aso dismissed the complaint.



This letter further stated that plaintiff had the right to sue defendant in either state or federa court within
ninety (90) days of the receipt of the letter. In aletter dated February 26, 2000, the EEOC notified
plantiff that the EEOC dismissed his second complaint, as amended, and included the same "right to
sue' language®

Plantiff filed hisinitid complaint in this Court on May 25, 2001. Count | and Il of plaintiff's
complaint alege that defendant discriminated againgt him based on his disability in violaion of the
Americans with Disabilities Act ("ADA"), 42 U.S.C. 88 1211, et seq., and the lowa Civil Rights Act
("ICRA"), lowa CoDE 88 216 et seq., respectively. Counts il and 1V dlege that defendant
discriminated againgt plaintiff based on plaintiff’s age in violation of the Age in Employment Act

("ADEA"), 29 U.S.C. 88 623, et seq., and the ICRA.

. APPLICABLE LAW AND DISCUSSION

A. Summary Judgment Standard

Summary judgment is properly granted when the record, viewed in the light most favorable to
the nonmoving party, shows that thereis no genuine issue of materid fact and the moving party is
entitled to judgment as amatter of law. Fed. R. Civ. P. 56(c); Walsh v. United States, 31 F.3d 696,
698 (8th Cir. 1994). The moving party must establish itsright to judgment with such clarity thet thereis
no room for controversy. Jewson v. Mayo Clinic, 691 F.2d 405, 408 (8th Cir. 1982). “[T]he mere

existence of some aleged factud digpute between the parties will not defeet an otherwise properly

3 The ICRC issued its own "right to sue" | etters on subsequent dates. Whether plaintiff filed the
present digtrict court action within the time frame dlowed under state law is not a issue, however.
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supported motion for summary judgment; the requirement is that there be no genuine issue of material
fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Anissueis“genuing,” if the
evidence is sufficient to persuade a reasonable jury to return averdict for the nonmoving party. 1d. at
248. “Asto maeridity, the subgtantive law will identify which facts are materid.... Factud disputes
that are irrelevant or unnecessary will not be counted.” 1d.

“Summary judgment should seldom be used in employment discrimination cases” Crawford
v. Runyon, 37 F.3d 1338, 1341 (8th Cir. 1994). Summary judgment should be granted only on the
rare occasion where no dispute of fact exists and there is only one conclusion. 1d. (citations omitted)
(quotations omitted). The Court should not grant defendants summary judgment motion “unless the
evidence could not support any reasonable inference for the nonmovant.” Id. (citations omitted).

B. Whether Flaintiff's Clams are Time-Barred

1 Haintiff's Federd Age Discrimination Claim

Before discussing the merits of plaintiff’s various clams, the Court must address timeliness
issues raised by defendant with regard to plaintiff's state and federd clams.  Firgt, defendant contends
plantiff's federd age discrimination daim, which wasraised only in hisfirgt adminidrative complaint,
must be dismissed due to the fact he failed to file the present action within the statutory 90 day window.
This Court agrees.

Both the ADA and ADEA require clamants to file a cause of action in federa digtrict court
within 90 days of recelving their "right-to-sue" letters from the EEOC. See 42 U.S.C. § 12117(a))
(provison of ADA incorporating 90-day time period set forth for Title VIl clamsin42 U.SC. 8§

12117(a)); 29 U.S.C. § 626(e) (establishing 90-day time period for ADEA claims).



As =t forth above, the EEOC issued its right-to-sue letter with regard to plaintiff's first administretive
complaint on February 17, 2001. Defendant's App. a 45. Plaintiff has not presented any evidence
tending to show he received the letter any later than February 17, 2001.

To preserve the dlams st forth in the adminigrative complaint, plaintiff should have filed his
complaint in this Court on or before May 18, 2001. In actudity, he did not file the present action until
May 25, 2001.

Admittedly, the Eighth Circuit has held that the 90-day limitations period under 42 U.S.C. §
2000e-5(f)(1) is not jurisdictiond, and therefore subject to equitable tolling. Hill v. John Chezik
Imports, 869 F.2d 1122, 1123 (8" Cir. 1989). In generd, however, "equitable tolling is a remedy
reserved for circumstances that are 'truly beyond the control of the plaintiff.” Shempert v. Harwick
Chem. Corp., 151 F.3d 793, 797 (8™ Cir. 1998) (citing Hill, 869 F.2d at 1124).

The Supreme Court has suggested that equitable tolling would be gppropriate under the
following circumstances: 1) when a clamant recelved inadequate notice of the right-to-sue; 2) when a
motion for gppointment of counsd is pending; 3) when the court has caused the clamant to believe he
has complied with al gatutory prerequisites; or 4) when affirmative conduct on the part of defendant
has "lulled the plaintiff into inaction.” 1d. (ating Baldwin Cty Welcome Ctr. v. Brown, 466 U.S. 147,
151 (1984). None of these scenarios is present in the case at bar. Plaintiff's alegation that he, or his
counsdl, was confused by the differing limitations periods applicable to his sate and federd clamsis
insufficient to invoke the doctrine. Accordingly, count 111 of plaintiff's complaint, which dleges age

discrimination in violaion of the ADEA, must be dismissed as untimely.



2. Aaintiff's Clam of Retdiation Based on November 11, 1998 Reprimand

The narrative portion of plaintiff's second adminigtrative complaint aleges that defendant
retdiated againgt him for filing his first adminigtrative complaint in part through a written reprimand
issued on November 11, 1998. See Defendant's App. a 49. Although not pled in plaintiff's complaint,
in an abundance of caution, defendant has moved to dismissthis clam as outsde the 180-day window
st forth in lowa Code 8§ 216.15(12) ("A claim under this Chapter shall not be maintained unlessa
complaint isfiled with the commisson within one hundred eighty days after the aleged discriminatory or
unfair practice occurred.”). Paintiff does not resst defendant's motion on thisbass. Accordingly,
defendant's motion is granted to the extend the November 11, 1998 reprimand will not serve asabass
for dleged discriminatory retaiaion with regard to plaintiff's tate law daims?

C. Haintiff’s State Law Age Discrimination Claim

Before addressing plaintiff's remaining Sate law age discrimination dlam on the merits, the
Court notes that plaintiffs clams of age (and disability) discrimination under the ICRA are evduated
under the same standards as his pardle claims under the gpplicable federd satute. See, e.g.,

Montgomery v. John Deere & Co., 169 F.3d 556, 558 n.3 (8™ Cir. 1999) (citing Helfter v. United

4 Timely filing of an administrative complaint with the federa civil rights agency, the Equal
Employment Opportunity Commission (“EEOC”), dso is a prerequisite to maintaining afedera claim of
discrimination. See, e.g., Owens v. Ramsey Corp., 656 F.2d 340, 342 (8" Cir. 1981) (Title VII).
Although the time period for filing with the EEOC ordinarily is 180 days, Congress extended the
deadline to 300 days in ingtances where the individua has “initidly indituted proceedings with a Sate or
local agency with authority to grant or seek relief” from the aleged violation. 42 U.S.C. § 2000e-5(€).
States that maintain these agencies, such aslowa, are known as “deferra dates” See. e.g.,
Worthington v. Union Pacific RR., 948 F.2d 477 n.3 (8" Cir. 1991). Accordingly, had he chosen
to do o, plaintiff could have relied upon the November 1998 reprimand with regard to his federa
dams



Parcel Serv., Inc., 115 F.3d 613, 616 (8" Cir. 1997)). Plaintiff contends his resignation on December
13, 1999 resulted in part from age discrimination. The ICRA makes it unlawful for an employer to
“refuse to hire, accept, register, classfy, or refer for employment, to discharge any employee, or to
otherwise discriminate in employment againgt any gpplicant for employment or any employee because
of...age...." lowa CobE 82166 An agediscrimination plantiff may rely either on direct or
circumstantia evidence to prove that he or she has been the victim of unlawful discrimination. See, e.g.,
Rothmeier v. Investment Advisers, Inc., 85 F.3d 1328, 1332-33 (8th Cir. 1996); Vaughan v. Must,
Inc., 542 N.W.2d 533, 538 (lowa 1996).
1 Whether Thereis Direct Evidence of Age Discrimination

Pantiff arguesthat Principd Monroe's suggestion that he should consder disability retirement,
see Defendant's App. a 14, isdirect evidence of discrimination and provides the pretext for
subsequent reprimands.  This Court does not agree. "The direct evidence required to shift the burden
of proof is evidence of conduct or statements by persons involved in making the employment decison
direct manifesting a discriminatory attitude, of a sufficient quantum and gravity what would dlow the
factfinder to conclude that attitude more likely than not was a mativating favor in the employment
decison.” Erickson v. Farmland Industries, Inc., 271 F.3d 718, 724 (8th Cir 2001) (citing Price
Waterhouse v. Hopkins, 490 U.S. 228, 276-77 (O’ Connor, J., concurring)) (emphasis added); Yates
v. Douglas, 255 F.3d 546, 548 (8th Cir. 2001); Walton v. McDonnell Douglas Corp., 167 F.3d
423, 426 (8th Cir. 1999). Statements made by a decisonmaker that a plaintiff was“stale” “setin his
ways,” “needed anew focus,” and that “Y ou should have moved [on] five years ago,” have dl been

held insufficient to congtitute direct evidence of age discrimination. Erickson, 271 F.3d at 724-25.
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Following Erickson, the Court finds the suggestion that plaintiff ought to consider retirement, without
more, does not amount to direct evidence that age had anything to do with the disciplinary measures
later taken by Monroe due to plaintiff’s documented improper conduct. Seeid. (“*Making this comment
into evidence of age animus requires an inference, and the comment therefore does not directly reflect
an attitude of discrimination based on age.”); Browning v. President Riverboat Casion-Missouri,
Inc., 139 F.3d 631, 635 (8th Cir. 1998) (evidence direct where no inference is necessary); E.W.
Blanch Co. v. Enan, 124 F.3d 965, 970 (8th Cir. 1997) (where comment made no direct reference to
plaintiff’s age, Price Water house burden shifting isinappropriate).®
2. Indirect Evidence and McDonnell Douglas Burden-Shifting

Absent direct evidence of discrimination, courts employ the familiar burden-shifting framework
outlinedin McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See Vaughan, 542 N.W.2d
at 538; see also Madel v. FCI Marketing, Inc., 116 F.3d 1247, 1251 (8th Cir. 1997); Bashara v.
Black Hills Corp., 26 F.3d 820, 823 (8th Cir. 1994) (applying McDonnell Douglas framework to
ADEA clams). Under the McDonnell Douglas framework, a plantiff must first establish aprimafacie
case of age discrimination. Madel, 116 F.3d at 1251. A primafacie casein the present context —in
which plaintiff was terminated or forced to resgn — conggts of the following dements: (1) thet plantiff is

a least 40 years of age; (2) that a plaintiff is qudified for the postion a issue; (3) that plaintiff was

> To the extent that Monroe made the comment in response to plaintiff’s statement that he had
been an indudtrid arts teacher for over 18 years, the Court notes that: "Length of tenure, dthough it may
corrdlate empiricaly with age, is not synonymous with age and therefore ... is not direct evidence of
age-based evidence." Erickson, 271 F.3d. at 725; Sathar v. Sather Trucking Corp., 78 F.3d 415,
418-19 (8th Cir. 1996).
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terminated or forced to resign; and (4) that defendant hired a person under the age of 40. See, e.g.,
Holley v. Sanyo Mfg., Inc., 771 F.2d 1161, 1164 (8th Cir. 1985). When the primafacie case has
been established, the employer bears the burden of producing evidence that it terminated plaintiff “for a
legitimate, nondiscriminatory reason.” Madel, 116 F.3d at 1251. The burden then shifts back to the
plaintiff to prove that the reason provided by the employer was a pretext for discrimination. 1d. (ating
Bashara v. Black Hills Corp., 26 F.3d 820, 823 (8th Cir. 1994)). To meet thislatter burden, courts
have darified that a plaintiff must not only establish an issue of fact asto whether the employer’s
reasons are pretextua, but must dso "'create]] a reasonable inference that age was a determinative
factor in the adverse employment decison.” Id. (dting Rothmeier v. Investment Advisors, Inc., 85
F.3d at 1336-37). Asexplained by the Eighth Circuit in Ryther v. KARE 11, 108 F.3d 832, 837 (8th
Cir. 1997) (en banc):

[W]hen the employer produces a nondiscriminatory reason for its actions, the
primafacie case no longer crestes alegd presumption of unlawful discrimination. The
elements of the primafacie case remain, however, and if they are accompanied by
evidence of pretext and disbelief of the defendant's proffered explanation, they may
permit the jury to find for the plaintiff . . . . We emphasize that evidence of pretext will
not by itslf be enough to make a submissible caseif it is, sanding adone, inconsstent
with areasonable inference of age discrimination.

a Primafacie case of discrimination
In the present case, defendant argues plaintiff is unable to create a materia issue of fact with
regard to the third dement of his primafacie case, that plaintiff was subjected to an adverse

employment action. Because plaintiff was till employed by defendant during the time period covered

by hisfirst adminigrative complaint-the only complaint in which age discrimination was raised-he must
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rely exclusvely on three written reprimands, Monroe's April 25, 1999 response to his request to wear
shorts, and his May 3, 1999 performance eva uation to establish he was subjected to an adverse
employment action with regard to Count 1V of his complaint. See Defendant's App. at 56-70, 80-81,
83-95.

As noted by the Eighth Circuit: " Although actions short of termination may conditute an adverse
employment action within the meaning of the Statute, 'not everything that makes an employee unhappy is
actionable adverse action.™ Manning v. Metropolitan Life Ins. Co., Inc., 127 F.3d 686, 692 (8th
Cir. 1997) (quoting Mondaton v. Farmland Indus., Inc., 116 F.3d 355, 359 (8th Cir. 1997)).
Assuming arguendo plaintiff's written reprimands and poor performance evaulaion were in part
motivated by age-related animus, absent evidence of "more tangible change in duties or working
conditions," the reprimands and evaduation do not rise to the level of adverse employment action under
the ICRA. 1d.; see also Cossette v. Minnesota Power & Light, 188 F.3d 964, 972 (8" Cir. 1999)
("At mog, the evauation resulted in aloss of status or prestige without any materid changein [the
plantiff's| sdary, podtion, or duties"); Devitt v. Potter, 234 F.Supp.2d 1034, 1041 (D.N.D. 2002)
("[D]iscussion, reprimands, discipline, and letters of warning without more are al'so not adverse
employment actions").® Likewise, no reasonable jury could consider Monroe's requirement that

plaintiff obtain a note from his physician in order to wear shorts to work to condtitute a"meaterid

® The Court notesthat in Sorenger v. Federal Home Loan Bank, 253 F.3d 1106, 1113 (8"
Cir. 2001), the Eighth Circuit held in dicta that "a negative review and denid of araise may conditute
negative employment action." (Emphasis added). In the present case, however, plaintiff hasfailed to
produce evidence his negative evauation caused him to be denied araise and/or suffer a"materid
changein [his] sdary, pogtion, or duties” Cossette, 188 F.3d at 972 (citing Ledergerber v. Sangler,
122 F.3d 1142, 1144-45 (8" Cir. 1997)).
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employment disadvantage.”
b. Condudion regarding date law age discrimination dlaim

For the reasons outlined above, the Court finds plaintiff hasfailed to establish amaterid issue of
fact asto whether he can establish his prima facie case of age discrimination under the ICRA.
Summary judgment is granted in favor of defendant on count IV of plaintiff's complaint.

D. Plaintiff’s Claims of Disability Discrimination

Counts | and Il of plaintiff's complaint dlege defendant discriminated againg plaintiff on the
bass of disability in violation of the ADA and ICRA, respectively. Aswith his age discrimination claim,
discrimination under the ICRA are evaluated under the same standards as his paralel clams under the
applicable federd statute. See, e.g., Montgomery v. John Deere & Co., 169 F.3d 556, 558 n.3 (8"
Cir. 1999) (citing Helfter v. United Parcel Serv., Inc., 115 F.3d 613, 616 (8" Cir. 1997)); Casey's
General Stores, Inc. v. Blackford,  N.w.2d , 2003 WL 1731986 at *3 (lowaApr. 2,
2003). Smilarly, disability clams under the ADA and ICRA aso fallow the McDonnell-Douglas
burden-shifting framework. See Keil v. Salect Artificials, Inc., 169 F.3d 1131, 1134-45 (8" Cir.
1999) (citing McDonnell Douglas, 411 U.S. at 802-05); Casey's General Sores, Inc., 2003 WL
1731986 at * 3.

1. Whether Plaintiff is Statutorily Disabled

To edtablish aprimafacie case of disgbility discrimination, plaintiff must demondrate thet: (1) he
is disabled under the meaning of the ADA; (2) he is qudified to perform the essentid functions of his
position with or without accommodation; and (3) he suffered an adverse employment action under

crcumgtances giving rise to an inference of unlawful discrimination. Kellogg v. Union Pacific
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Railroad Co., 233 F.3d 1083,1086 (8" Cir. 2000); Casey's General Sores, Inc., 2003 WL
1731986 a * 3. In the present case, defendant contends plaintiff is unable to establish the first eement,
that he is disabled under the ADA or ICRA.

Disability is defined in relevant part under the ADA as.

(A) aphyscd or mentad imparment that substantialy limits one or more of the mgor life

activities of such individud; [or]

(B)  arecord of such animpairment; or

(C)  being regarded as having such an imparment.

42 U.S.C. §12102(2)." Inthe present case, plaintiff attempts to establish disability only through the
first prong of 8 12102(2). He does not purport to have arecord of a disability, or contend that
defendant regarded him as being disabled. See Plaintiff's Brief in Resistance to Mation for Summary
Judgment a 5. Furthermore, plaintiff depends solely on his skin condition to show heisdisabled. He
does not suggest that his history of depression limits his ability to work or function in any way.
Defendant's App. at 18.

With regard to the disabling nature of plaintiff's skin condition, the Court notes that: "Merely
having an impairment does not make one disabled for purposes of the ADA. [A clamant] also need[s]
to demondrate that the impairment limitsamgor life activity." Toyota Motor Mfg., Kentucky, Inc., v.
Willaims, 534 U.S. 184, 195 (2002); Weber v. Strippit, Inc., 186 F.3d 907, 913-14 (8th Cir. 1999);

Wooten v. Farmland Foods, 58 F.3d 382, 385-86 (8th Cir. 1995). "Mgor life activity" are defined

in the applicable regulations to include: “functions such as caring for onesdf, performing manual tasks,

" The ICRA similarly defines disability asa"physica or menta condition of a person which
condtitutes a subgtantia disability.” lowa Cobpe 8§ 216.2(5).
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walking, seeing, hearing, spesking, breathing, learning and working.” 29 C.F.R. § 1630.2(i). Theuse
of the phrase “such as’ indicates that the EEOC did not intend for the list to be exclusive, but rather,
illugtrative of the types of activities which the EEOC would consider to be “mgor life activities”
Krauel v. lowa Methodist Medical Center, 915 F. Supp. 102, 106 (S.D. lowa 1995).

Although defendant does not question that plaintiff has been diagnosed with the skin condition
pityriasis rubra pilaris ("PRP"), it does dispute that plaintiff's PRP substantidly limits one or more
magor life activities.  As noted by defendant, plaintiff has not had a mgor outbresk of PRP since the fdll
of 1992, Defendant's App. a 9, and has been able to quickly treat a developing rash with ointment and
or medication. Id. He further admitsthat no physician has ever restricted him from employment
because of his PRP, and that the condition in no way interferes with his ability to carry on his"activities
of daly living. 1d. at 18.

In resgting defendant’ s motion on this bad's, plaintiff relies exclusvely on his 1992 outbresk of
PRP, arguing the fact his feet bled when waking subgtantidly limited the mgjor life activity of waking.
The Court disagrees. In Perkinsv. St. Louis County Water Co., 160 F.3d 446, 448 (8™ Cir. 1998),
the Eighth Circuit held that one or two isolated episodes of a disease that caused hearing loss were
insufficient to find the condition substantially limited the mgor life activity of working. Similarly, in the
present case, dthough plaintiff's PRP may have briefly affected his ability to wak inthefal of 1992,
there is no evidence the PRP has interfered with hiswaking since tha time. See Defendant's App. at 9.
The fact PRP might be disabling for some individuds, or even for plaintiff on some unknown future
occadon isinsufficient to establish disability under the ICRA or ADA. See, eg., Orr v. Wal-Mart

Stores, Inc., 297 F.3d 720, 724 (8™ Cir. 2002) (court rejects diabetic's claim that he could suffer a
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ubgtantidly limiting imparment if he falled to "properly monitor and treat his diabetes’). Ashed by the
Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999): "A disability exists
only where an impairment subgtantialy limitsamgor life activity, not whereit might, could, or would
be subgtantidly limiting if mitigating measures were not taken.") (emphasis added) (additiond interna
citations omitted).
The Court therefore concludes plaintiff has failed to creaste a materid issue of fact asto whether heis
"disabled" under the meaning of the ADA or ICRA.
2. Whether Defendant Reasonably Accommodated Plaintiff's Condition

Even assuming plaintiff had been able to establish statutory disability, defendant contendsit
nevertheess provided plaintiff with al reasonable accommodations. This Court agrees.
The record shows that in 1993, when plaintiff first made a request, the school district placed an air
conditioner in the room in which plaintiff spent the mgority of histime. Defendant's App. a 10. After
trandferring back to the high school in 1996, plaintiff worked for two years without mentioning his
condition, or a possible need for accommodation, to hissupervisors. 1d. at 19-20. In July 1998,
when plaintiff formaly requested that he be alowed to teach in an air-conditioned room, the digtrict
superintendent told plaintiff he could use the air-conditioned classroom insde the wood shop area. 1d.
a 16. Principa Monroe dso agreed to dlow plaintiff to wear shortsto school provided plaintiff could
provide the digtrict with documentation of medical necessity. |d. a 81. Thefact plaintiff failed to

provide the necessary documentation detracts from his clam he that such an accommodation was truly

necessay.
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3. Concluson Regarding Plantiff's Clams of Disgbility Discrimination

Because the Court finds plaintiff is unable to establish amateria issue of fact asto whether heis
disabled under the meaning of the ADA or ICRA, and if so, whether defendant failed to reasonably
accommodate him, it need not address the remaining dements of plaintiff's primafacie case. Summary
judgment is granted with regard to counts | and 11 of plaintiff's complaint.

E Retdiation

Although not pled as a separate count in his complaint, plantiff alegesin his second
adminigrative complaint that the disciplinary actions taken againgt him following hisinitid complaint filed
with the ICRC were retdiatory. See Defendant's App. at 49. Both the ICRA and Title VII prohibit an
employer from discriminating againgt an employee who has “opposed any practice made an unlawful
employment practice” under either statute. 42 U.S.C § 2000e-3(a); see also lowa Code § 216.11(2).

Clamsof retdiation under Title VIl and the ICRA follow the same andlyticdl framework as
other discriminaion daims. See Montandon v. Farmland Indus., Inc., 116 F.3d 355, 359 (8" Cir.
1997); Hulme v. Barrett, 449 N.W.2d 629, 633 (lowa 1989). "To establish a primafacie case of
retdiaion, a plantiff must show that he engaged in statutorily protected activity, that the defendant took
adverse action againgt him, and a connection between the two." Montandon v. Farmland Industries,
Inc., 116 F.3d a 359 (interna citations omitted).

In the present case, the Court finds plaintiff has failled to creste amaterid issue off fact asto
whether he suffered show "adverse employment action." As explained with regard to plaintiff's age
discriminaion clam, above, a reprimand and/or negative employment evauation, without evidence of a

"materid changein. .. sday, postion, or duties' does not establish retaiation under the meaning of
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ether Title VIl or the ICRA. Cossette, 188 F.3d a 972. Summary judgment is therefore granted to

the extent plantiff has pled acdam for retdiation.

1. CONCLUSION

For the reasons outlined above, defendant’ s motion for summary judgment is granted in full.
The Clerk of Court is directed to enter judgment in favor of defendant and againg plaintiff.

IT 1S SO ORDERED.

Dated this 6™ day of May, 2003.
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