INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
WESTERN DIVISON

ESTATE OF CARL J MOORE, e d.,
Raintiffs No. 1-98-CV-10029
VS. ORDER ONMOTION TO COMPEL
PRODUCTION
R.J REYNOLDS TOBACCO COMPANY,
ad.,
Defendants

This maiter is before the Court on Defendants Mation for Leave to Compd Production of
Retention Letters and Other Communication Between Flaintiffs Counsd and Thair Experts, (Clerk'sNo.
96), filed February 29, 2000. Plaintiffsresisted the Mation, and the court held ahearing on April 6, 2000.
Thismatter isfully submitted.

BACKGROUND

Faintiffs are uing Defendants, severd tobacco companies, for dleged smoking-rdated injuries.
The present Mation concerns documents sent from Plantiffs counsd to expert withesses John Craigheed,
M.D., and John R. Hughes M.D., retained by Plantiffstotedtify e trid, and from thewitnessesto Plaintiffs
counsd. The documents comprise the following meterids liged on Flantiffs January 14, 2000, privilege
log, (Defs' Ex. Cat 9)

1. No. 617, afax cover sheet dated October 13, 1999, sent from Plantiffs
counsd's legd assgant to Hughes concaning detalls and personsto contact.  Flaintiffs
have produced aredacted verson of this document.

2. Nos. 631-32, aNovember 2, 1999, |eter from Flantiffs counsd to Hughes
containing editing comments regarding his expert's report.

3. No. 652, a September 24, 1999, letter from Pantiffs counsd to Hughes
endosng alig, which Rlantiffs produced previoudy, of Carl Mooresrdativesand friends

1 After the present Motion to Compd wasfiled, Plaintiffs produced Nos. 615-16, 622, 663, and
679. The court therefore did not eva uate these documents



and their teephone numbers, and a draft of the expert report.

4. No. 655, a copy of a produced page from which an atorney note was
redacted. The copy does not show the content of the redacted note.

5. Nos 660-61, aSeptember 17, 1999, retention | etter to Hughesfrom Flaintiffs
counsd. (The enclosures were produced.)

6. No. 664, aduly 19, 1999, retention |etter to Craighead from Plaintiffs counsd.
(The endlosures were produced.)

7. No. 665, aduly 23, 1999, |etter to Craighead from Plantiffs counsd regarding
pethology.

8. No. 670, afax cover sheet sent November 2, 1999, from Craigheed to
Faintiffs counsd. (The endosure was produced.)

9. No. 680, same letter as No. 652 above,

10. Nos. 682-86, adraft of Hughes expert report.

11. Nos. 687-90, afax cover sheet and draft of an expert report dated October
25, 1999, st from Hughes to Plantiffs counsd.

12. Nos. 691-93, draft of an expert report dated October 28, 1999, sent from
Hughes to Plantiffs counsd.

Fantiffs dam disdosure of these communicationsis nat required because they are opinion work
product, and opinion work product is entitled to immunity even when, as here, the atorney for the party
daming immunity disdoses the communication to an expert to condder in preparation for tegtifying.
Defendantsdispute thet the documentsare opinionwork product. Evenif the documentsare opinionwork
product, Defendants assart, (1) the documents are not protected, because FAlantiffs waved any immunity
by giving the work product to their experts, or (2) dternativey, the court should order production of the
documents after goplying the baancing test usad in Rail Intermodal Specialists, Inc. v. General
Elec. Capital Corp., 154 F.R.D. 218 (N.D. lowa 1994).

DISCUSSION

The court gppliesfederd law to resolve the work-product daimsin thisdiversty case. Baker v.
General Motors Corp., Nos. 99-1731, 99-2002, 2000 WL 424151, a *2 (8th Cir. April 14, 2000).
The work-product doctrine regtricts discovery of documents prepared in anticipation of litigation by or for



another party or by or for thet other party’s attorney or agent. Fed.R.Civ.P. 26(b)(3)2; Petersen v.
DouglasCo. Bank & Trust Co., 967 F.2d 1186, 1189 (8th Cir. 1992). Work product comprisesboth
ordinary and opinion work product. Baker, 2000 WL 424151, & * 2.

Ordinary work product incdludes raw factud information. 1d. This work product is not
discoverable unlessthe party can show asubgtantia need for the materid sand cannot obtain the subgtantid
equivdent of the materids by other means. 1d.; see Fed.R.Civ.P 26(b)(3).

Opinion work product, in contrast, contains counsdl's menta impressons, condusons, opinions
and legd theories. Baker, 2000WL 424151, a * 2; Fed.R.Civ.P. 26(b)(3). Examplesincludenotesand
memoranda of a party’s torney or agent from awitness interview, and the sdection and compilation of
documentsin preparation for trid. 1d. (ating Peter sen, 967 F.2d a 1189 (daing mere acknowledgment
of attorney's sdlection and compilation of businessrecordsin preparation for litigation would reved mentd
iImpressons concamning thepotentid litigation);In re Grand Jury Proceedings, 473 F.2d 840, 848 (8th
Cir. 1973) (holding atorney's persond recollections, notesand memorandafrominterviewsare absolutely
protected work product); andUpjohn Co. v. United States, 449 U.S. 383, 399-400(1981) (“[f]orcing
an atorney to disdose notes and memoranda of witnesses ord datements is particularly disfavored
because it tends to reved the atorney's mental processes’)). Draft versons of expert reports are dso
opinion work product. Nexxus Products Co. v. CVSNew York, Inc., 188 F.R.D. 7, 11 (D. Mass.

2 Rule 26(b)(3) providesin part asfallows

Subject to the provisons of subdivison (b)(4) of thisrule, a party may obtain discovery
of documents and tangible things atherwise discoverable under subdivison (b)(1) of this
rule and prepared in anticipationdf litigation or for tria by or for ancther party or by or for
that other party's representaive (induding the other party’s atorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing thet the party seeking discovery hes
subdantia nesd of the maerids in the preparaion of the party'scase and that the party
is unable without undue hardship to obtain the subgtantid equivdent of the materids by
other means. In ordering discovery of such materidswhen therequired showing hasbeen
mede, the court shdl protect againgt disclosure of the mentd impressons, condusions,
opinions, or legd theories of an atorney or other represantative of aparty concamning the
litigetion.



1999).3 Opinionwork product “enjoysamost absoluteimmunity and can be discovered only invery rare
and extraordinary drcumstances, such aswhenthematerid demondratesthet an atorney engagedinillegd
conduct or fraud.” Baker, 2000 WL 424151, a *2 (citing In re Mur phy, 560 F.2d 326, 336 (8th Cir.
1977)).

Rantiffs submitted the disputed documents for in camer a ingpection. The court has examined
the documents to determine whether, and what kind, of work product they contain and whether they are
protected under the work-product doctrine.

1. Document Nos. 617, 631-32, 652, 660-61, 664-65, 670, 680, and 682-93

The court finds thet document Nos. 617, 631-32, 652, 660-61, 664-65, 670, 680, and 682-93
contain Flantiffs counsd'sor agents menta impressions, condusons, opinionsand legd theoriesand thus
condtitute opinion work product. The court next analyzes whether these documents are discoverable,

The Eighth Circuit has not addressed the issue of whether opinion work product isimmune from
discovery even if shared with an expert witness in preparation for litigation. Rail, 154 F.RD. at 219.
Other courts are divided on the issue. See Nexxus, 188 F.R.D. a 89 (comparing the various
gpproaches); Rail, 154 F.R.D. a 219-220 (same).

When itsdrcuit has not addressed the issue, adidrict court may look for guidanceto its drcuit's
generd immunity rulefor opinionwork product. See North Carolina Elec. Member shipv. Carolina
Power & Light Co., 108 F.R.D. 283, 286 (M.D.N.C. 1985) (finding Duplan Corp. v. Moulinage
et Retorderie de Chavanoz, 509 F.2d 730 (4th Cir. 1974), provided “the rule in this Circuit that an
atorney's opinion work product is absolutdy privileged under Rule 26(b)(3), and the court's “reasoning
and reeding of Rule 26(b)(3) compd acondusion thet, in this Circuit, opinion work product is absolutdy
immune from discovery even if shared with an expert witness’). The Eighth Circuit followed Duplan in

3 Counsd may as3s experts in preparing their expert reports. Nexxus, 188 F.R.D. a 11,
Fed.R.Civ.P. 26(a)(2)(B) advisory committeg's note (1993) (dating Rule doesnat preciude counsd from
assding experts in preparing reports, and indeed, “with experts such as automobile mechanics, this
assstance may be needed’; but report should reflect expert's testimony and be signed by expert).
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extending opinion-work-product immunity to documents given immunity in previous, unrdated litigation.
In re Murphy, 560 F.2d a 336. Although the Murphy court opped short of finding, as did the
Duplan court, that opinion work product is absolutely immune from discovery, the court neverthdess
determined that opinion work product enjoys nearly absolute immunity under Rule 26(b)(3) and is
discoverable only in “very rare and extraordinary drcumdtances” Murphy, 560 F.2d a 336 (citing
Hickman v. Taylor, 329 U.S. 495 (1947)).

Defendantsrly on Rail for the propodition thet even if the court determines that the documents
a issue are opinion work product, the court should gpply abaancing test, which would dlegedly lead to
the condusion the documents are discoverable. The Rail court andyzed three gpproaches used to
Oetermine if opinion work product was discoverable when given to expert witnesses retained to tedlify:
Cases that rely on the work-product doctrine to bar disclosure under those circumstances, cases that
require such disclosure, and cases that baance work-product protection againg the need for disclosure
of the groundsfor expert tesimony. Rail, 154 F.R.D. at 219-221. TheRail court did not citeMur phy
or itsrule afording near axsolute immunity to gpinion work product. The court conduded that using the
belancing andyssintroduced in I ntermedics, Inc. v. Ventritex, Inc., 139F.R.D. 384 (N.D. Cd. 1991),
wasthe mogt gopropriateway to resolvethe conflicting interestsunderlying thework-product doctrineand
the rules requiring discovery of the bases of expert opinions. 1d. at 221.

Thelnter medi cs court viewed therulesgoverning thework-product doctrineand thasegoverning
disclosure of expert testimony ashaving presumptively comparable ganding, and therefore the court found
it “gppropriateto resolve the tens ons between them by adopting an andytica processinwhich nather Sde
begins with an advantage’ —a “truly open bdandng andyss” Intermedics, 139 F.RD. a 391. No
drauit gpped scourt hasadopted | nter medics' bdancing test. SinceRail wasdecdided, the Eighth Circuit
hes reaffirmed its hdlding in Mur phy thet opinion work product is entitled to nearly aosolute immunity.
Baker, 2000WL 424151, & *2 (citing Mur phy); see Pittman v. Frazer, 129F.3d 983, 988 (8th Cir.
1997) (dating opinionwork product can bediscovered only inrareand extreordinary circumstances; diting
Mur phy). Conddering the Eighth Circuit'srecent reiteration of Mur phy's near-absolute-immunity rule,
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the court bdieves the Circuit would not adopt the I nter medics gpproach, in which “neither Sde begins
withan advantege” See Intermedics, 139 F.R.D. at 391. The court therefore dedinestofalow the
Rail/Intermedics andyss

Mur phy iscontralling ontheissuefading the court and providesthe rulein this Circuit that opinion
work product has nearly absoluteimmunity from discovery, and suchwork product can bediscovered only
invery rareand extraordinary drcumaances. See Baker, 2000 WL 424151, a *2; Mur phy, 560 F.2d
a 336. Even whenopinion work product is shared with an expert witnessin preparation for testifying a
trid, the Mur phy courts reasoning and areading of Rule 26(b)(3) compd this court to condudethat, in
this Circuit, such opinion work product has nearly absolute immunity from discovery. This condudonis
bolstered by the persuasivee reasoning of those courts holding attorney-opinion materias congdered by an
expert in preparation for trid are protected from required disclosure. See, e.g., Bogosianv. Gulf Oil
Corp., 738 F.2d 587, 593-95 (3d Cir. 1984); Nexxus, 188 F.R.D. a 10-11; Haworth, Inc. v.
Herman Miller, Inc., 162 F.R.D. 289, 292-94 (W.D. Mich. 1995). To overcome this immunity,
Defendants bear the heavy burden of establishing arare and extreordinary drcumgtance entitling them to
obtantheemaeids See Baker, 2000 WL 424151, & *2; Pittman, 129 F.3d a 988; Mur phy, 560
F.2d at 336.

Defendants argue that to prepare effective cross-examination, and especidly to exposethe extent
of counsd's influence on the experts opinions, they need access to dl the information that sheped the
expearts opinions.

A defendant'scontentionthat theattorney'swork product shaped theexpert'sopinion demondrates
“little more than agpeculative need for the documentsin question.” All West Pet Supply Co. v. Hill's
Pet Prod. Div., Colgate-Palmolive Co., 152 F.R.D. 634, 638 (D. Kan. 1993). Courtsgenerdly do
not alow discovery of awitness satement to an atorney if that witness is avalade to the other party.
Baker, 2000WL 424151, & * 3. A cross-examing'scentra inquiry, moreover, isnot whether, or towhat
extent, counsd influenced the expert, but israther whet isthe bedis of the expert'sopinion? Nexxus, 188
F.RD. a 10. Even without questioning counsd's role in asssting the expert, in cross-examinaion an
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atorney candfectively probe the adequacy and rdiability of the expert's sated basisfor hisopinion. 1d.;
All West Pet Supply, 152 F.RD. a 638 n.6 (quoting Bogosian, 738 F.2d a 595). Such cross-
exannation, dong with tesimony of other experts, will expose deficendes in the bags of an expart's
opinion. 1d.

The court findsthat Defendants nead to cross examine expartsin this caseis not among the very
rare and extraordinary drcumgtances, such aswhenthematerid sought showsan attorney engagedinillegd
conduct or fraud, required to etablish an exception to the nearly absolute immunity the Eighth Circuit
affords to opinion work product. See Baker, 2000 WL 424151, at *2; Pittman, 129 F.3d at 988;
Mur phy, 560 F.2d at 336. Therefore, document Nos. 617, 631-32, 652, 660-61, 664-65, 670, 680,
and 682-93 reman immune from discovary.

2. Document No. 655

Fantiffshave not produced the contents of the redacted note in document No. 655. The court
therefore cannot eva uate whether the note is opinion work product.

Hantiffs have not met their burden of establishing theexistence of opinionwork product. Thecourt
therefore finds thet Plaintiffs must produce this document.  Alternatively, Plantiffs may supplement the
record by producing for in camera ingpection an unredacted copy of the note by May 31, 2000. If
Fantiffs produce an unredacted copy, the Court will determine whether the note is work product, and
whether it isdiscoverable
CONCLUSION

Document Nos. 617, 631-32, 652, 660-61, 664-65, 670, 680, and 682-93 are opinion work
product, and they are therefore protected by nearly absolute immunity, discoverable only under rare and

extraordinary drcumgances. Defendants need to cross-examineexpartsinthiscaseisnot anong therare
and extreordinary drcumstances required to establish an exception.  Therefore, the court denies
Defendants Mation to Compd Production as to these documents Paintiffs may supplement the
record by producing for in camera ingpection an unredacted copy of document No. 655 by May 31,
2000. If Plantiffsdo not meet thisdeedline, the Court will grant Defendants Mationto Compel Production
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as to document No. 655.

In summary, the Court denies in part Defendants Mation to Compd (Clerk's No. 96) as
fallows the court deniesthat portion of the Motion requesting production of Nos. 617, 631-32, 652, 660-
61, 664-65, 670, 680, and 682-93, and the court reserves ruling on the Mation in relation to No. 655.

IT ISSO ORDERED.

DATED this_ 19th day of May, 2000.

CELESTE F. BREMER
UNITED STATESMAGISTRATE JUDGE



