N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

JAY S. SPILO
Civil No. 4-99-cv-30010

Plaintiff,
VS. | NSTRUCTI ONS TO THE JURY

TRANS WORLD Al RLI NES, | NC.,

N N N N N N N N N

Def endant .
MEMBERS OF THE JURY, THE COURT NOW Gl VES YOU THE FOLLOW NG
| NSTRUCTI ONS:

This case arises out of events which occurred at the
def endant's departure gate at the Des Mdines |International
Ai rport on March 22, 1998. Plaintiff Jay Spilo was arrested and
subsequently prosecuted for a charge of disorderly conduct.
Thi s charge was di sm ssed for reasons you heard in the evidence.
Plaintiff Spilo alleges that the arrest and subsequent
prosecution was a result of false statenents made to the police
and county attorney by defendant's enpl oyees. Defendant denies
t hese all egati ons.

Do not consider this summary as proof of any claim
Decide the facts from the evidence and apply the law which |

will now give you.



I NSTRUCTI ON NO.

Members of the jury, the instructions | gave at the
begi nning of the trial remain in effect. | now give you sone

addi ti onal instructions.

You nust, of course, continue to follow the
instructions | gave you earlier, as well as those | give you
NOW. You must not single out sonme instructions and ignore
ot hers, because all are inportant. This is true even though

sone of those | gave you at the beginning of the trial are not
repeat ed here.

The instructions | am about to give you now are in
witing and will be available to you in the jury room I
enphasi ze, however, that this does not nean they are nore
i nport ant than ny earlier i nstructions. Agai n, al |
i nstructions, whenever given and whether in witing or not, nust
be followed. In considering the instructions, you will attach
no inportance or significance whatever to the order in which
t hey are given.

Neither in these instructions nor in any ruling, action
or remark that | have nade during the course of this trial have
| intended to give any opinion or suggestion as to what your
verdi ct shoul d be.

You nust follow the instructions now given you



regardl ess of your opinion of what the |aw ought to be. You

need not be concerned with the wi sdom of any rule of |aw.



PAGE TWO OF | NSTRUCTI ON NO

Finally, as judges of the facts your duty is to decide
all fact questions. In doing so, do not be influenced by any
personal |likes or dislikes, synmpathy, bias, prejudice or

enoti ons.



I NSTRUCTI ON NO.

You shall base your verdict only upon the evidence and
t hese instructions.

Evi dence i s:

1. Testinmony in person or by deposition;

2. Exhi bits received by the Court.

3. Stipul ations which are agreenments between the
parties. |If the parties stipulate to a fact, you should treat
that fact as having been proved.

Evi dence may be direct or circunstantial. The wei ght
to be given any evidence is for you to decide.

Sonmetines, during atrial, references are nmade to pre-
trial statenments and reports, w tnesses' depositions, or other
nm scel | aneous itens. Only those things formally offered and
received by the court are available to you during your
del i berati ons. Docunents or itenms read from or referred to
which were not offered and received into evidence, are not

avai l able to you.



PAGE TWO OF | NSTRUCTI ON NO

The follow ng are not evidence.
1. St atenents, argunents, questions and comments by

the | awyers.

2. Obj ections and rulings on objections.
3. Testimony | told you to disregard.
4. Anyt hi ng you saw or heard about this case outside

t he courtroom



I NSTRUCTI ON NO.

You wi || decide the facts fromthe evi dence. Consider
the evidence wusing your observations, comon sense and
experience. You nust try to reconcile any conflicts in the
evi dence, but if you cannot, you will accept the evidence you
find nore believable.

In determ ning the facts, you may have to deci de what
testimony you believe. You may believe all, part, or none of
any w tness' testinony.

There are many factors which you nmmy consider in
deci di ng what testinony to believe, for exanple:

1. Vet her the testinony is reasonabl e and consi st ent
with other evidence you believe;

2. The Wi t ness’ appear ance, conduct, age,
intelligence, nmenory, and know edge of the facts;

3. The witness' interest inthe trial, their notive,
candor, bias, and prejudice; and

4. Vet her the wit ness said sonething di fferent at an

earlier tine.



I NSTRUCTI ON NO

Certain testimony has been received i nto evidence from
a deposition. A deposition is testinony taken under oath before
the trial and preserved in witing. Consider that testinony as

if it had been given in court.



I NSTRUCTI ON NO

In these instructions you are told that your verdict
depends on whether you find certain facts have been proved.

The burden of proving a fact is upon the party whose
cl ai m depends upon that fact. The party who has the burden of
proving a fact nust prove it by the greater weight or
preponder ance of the evidence. To prove sonething by the greater
wei ght or preponderance of the evidence is to prove that it is
nore likely true than not true. It is determ ned by considering
all of the evidence and deciding which evidence is nore
bel i evabl e. If, on any issue in the case, the evidence is
equal |y bal anced, you cannot find that issue has been proved.

The greater weight or preponderance of the evidence is
not necessarily determ ned by the greater nunber of w tnesses or

exhibits a party has presented.



I NSTRUCTI ON NO

The conduct of a party is a proxi mte cause of damage
when it is a substantial factor in produci ng damage, and when
t he damage woul d not have happened except for the conduct.

"Substantial" means the party's conduct has such an
effect in producing damage as to | ead a reasonable person to

regard it as a cause.



I NSTRUCTI ON NO

This case should be considered and deci ded by you as
an action between persons of equal standing in the community, of
equal worth, and holding the sane or simlar stations in life.
Al l persons stand equal before the law, and are to be dealt with

as equals in a court of |aw



I NSTRUCTI ON NO

A corporation is liable for the wongful acts of its
enpl oyees if the acts are done in the scope of enploynment. For
an act to be within the scope of an enpl oyee's enploynent, the
act nust be necessary to acconplish the purpose of the

enpl oynment, and it nmust be intended to acconplish that purpose.



I NSTRUCTI ON NO

Plaintiff Jay Spilo asserts two clains against
defendant: (1) false arrest and (2) malicious prosecution. You
will decide the malicious prosecution claimonly if you first

find for defendant TWA on the false arrest claim



I NSTRUCTI ON NO

Plaintiff's first claimis that defendants caused him

to be falsely arrested. "False arrest” is the unlawful
restraint of an individual's personal liberty or freedom of
novemnent .

The plaintiff must prove all of +the follow ng

proposi tions:

1. The plaintiff was detained or restrained agai nst
his will.

2. The detention or restraint was done by the
def endant .

3. The detention or restraint was a proxi mate cause

of plaintiff's damage.

4. The amount of damage.

If the plaintiff has failed to prove any of these
propositions, the plaintiff is not entitled to damages. |If the
plaintiff has proved all of these propositions, then he is

entitled to danages in sone anpunt.



I NSTRUCTI ON NO

"Arrest"” nmeans taking a person into custody. |t
i ncludes restraint or detention of the person or his subm ssion
t o cust ody.

A person who does not personally make an arrest my be
found to have detained or restrained another if the person
convinces a police officer to nmake the arrest. A person is not
responsi ble for an arrest when the decision to make the arrest
is left to the uncontrolled choice of the police officer.

VWhen a person gives information to a police officer he
believes to be true and the person receiving the information
freely chooses to nmake an arrest based upon that information,
the informer and his or her enployer is not liable for false
arrest even though the informati on proves to be false and his or
her belief was one that a reasonabl e person would not believe.

You may conclude a person detained or restrained
another if that person either gave information to a police
of ficer which he knewto be false in order to convince a police
officer to arrest the other person, or influenced a police
of ficer by direction, request or pressure of any kind so that
person's conduct was the determining factor in the decision by

the police officer to make the arrest.



I NSTRUCTI ON NO

“Mal i ci ous prosecution” neans causing an unsuccessful
crimnal proceeding with malice and wi thout probable cause. In
order for plaintiff to recover on his claim of malicious
prosecution, he must prove all of the follow ng propositions:

1. The plaintiff was prosecuted in a crimnal

proceedi ng for disorderly conduct.

2. The defendant caused that prosecution.

3. The prosecution ended favorably for the plaintiff.
4. The defendant acted w thout probabl e cause.

5. The defendant acted with malice.

6. The prosecution was a proximate cause of

plaintiff's damge.

7. The amount of damage.

If the plaintiff has failed to prove any of these
propositions, the plaintiff is not entitled to damages. |If the
plaintiff has proved all of these propositions, the plaintiff is

entitled to danages in sone anpunt.



I NSTRUCTI ON NO

If you find the defendant's act was intentional and
wi t hout probabl e cause or excuse, then you may concl ude the act
was done with "malice."” "Malice" nmay also be established by
proof that the main reason for doing the act was ill-wll,

hatred or ot her w ongful purpose.



I NSTRUCTI ON NO

A person who does not personally file crim nal charges
may cause them to be started in one of two ways: (1) by
convincing a third person, either a private person or a public
prosecutor, to file the charge; or (2) by convincing a public
official to file them

A person does not cause a prosecution when the deci sion
to file charges is left to the uncontrolled choice of another
person.

VWhen a person gives information to a prosecutor or
official he believes to be true and the person receiving the
information freely chooses to file charges based upon that
information, the informer and his or her enployer is not |iable
even though the information proves to be false and his or her
bel i ef was one that a reasonabl e person would not believe.

You may conclude a person caused the prosecution if
that person caused the filing of <charges by either giving
i nformati on which he knew to be false to a prosecutor or public
official or influenced the prosecutor or public official by
direction, request or pressure of any kind so that person's
conduct was the determning factor in the decision to file the

char ges.



I NSTRUCTI ON NO

Probabl e cause neans having a reasonable ground.
Probabl e cause exists where the party causing the arrest or
prosecution knew enough about the facts and circunstances and
had reasonable trustworthy information, including what sonmeone
el se told himor her, so that a reasonabl e person would believe
that the plaintiff was guilty of the crime charged.

Probabl e cause does not require absolute certainty or
proof beyond a reasonable doubt. It is to be determ ned by the
factual and practical considerations of everyday life on which

reasonabl e and careful persons, not |egal experts, act.



I NSTRUCTI ON NO

The dism ssal of the charge constitutes a favorable

ending to the prosecution.



I NSTRUCTI ON NO

If you find plaintiff is entitled to recover damages
under any of his theories of recovery, it is your duty to
determ ne the amount. You shall consider the followi ng itens:

1. The reasonable value of costs and expenses
plaintiff incurred as a direct result of defendant's actions.

2. Mental pain and suffering. Mental pain and
suffering may include, but is not limted to, nental angui sh or
hum |i ation.

The anpunt you assess for nental pain and suffering
cannot be neasured by any exact or mathematical standard. You
must use your sound judgnment based upon an inparti al
consideration of the evidence. Your judgnent nmust not be
exercised arbitrarily, or out of synpathy or prejudice, for or
agai nst the parties. The anmount you assess for any item of
danmage must not exceed the anopunt caused by the defendants as
proved by the evidence.

A party cannot recover duplicate damages. Do not all ow
anounts awarded under one item of damage to be included in any
anmount awarded under another item of damage.

The ampunts, if any, you find for each of the above

items will be used to answer the special verdicts.



I NSTRUCTI ON NO

I nadditiontothe danages nentioned in other instructions,
puni tive damages may be awarded if the plaintiff has proven by a
pr eponder ance of cl ear, convincing and sati sfactory evi dence the
def endant' s conduct constituted aw || ful and wanton di sregard for the
ri ghts of another and caused actual damage to the plaintiff.

Puni ti ve damages are not i ntended to conpensate for injury
but are al |l owed t o puni sh and di scour age t he def endant and ot hers from
i ke conduct in the future.

There i s no exact rul e to determ ne the anount of punitive
damages, if any, you should award. Infixingthe amount of punitive
damages, you nay consider all the evidence including:

1. The nature of defendant's conduct;

2. The anount of punitive damages which wi |l puni sh and
di scourage |i ke conduct by defendant in view of its financi al
condi tion;

3. The plaintiff's actual damages.



I NSTRUCTI ON NO

Def endant Trans World Airlines is |liable for punitive
damages by reason of the acts of its enployees if one of the
foll owi ng occurred:

1. Def endant authorized the act and the way it was
done; or

2. An enpl oyee was enpl oyed in a manageri al capacity
and was acting in the scope of enploynment; or

3. Def endant ratified or approved the act.



I NSTRUCTI ON NO.

Conduct is wllful and wanton when a person
intentionally does an act of unreasonabl e character in disregard
of a known or obvious risk that is so great as to nake it highly

probable that harmw Il follow



I NSTRUCTI ON NO

Evi dence i s cl ear, convincing and satisfactory if there
i's no serious or substantial uncertainty about the conclusionto

be drawn fromit.



I NSTRUCTI ON NO

In arriving at an item of damage you cannot arrive at
a figure by taking down the estimte of each juror as to an item
of damage and agreeing in advance that the average of those

estimates shall be your item of damage.



I NSTRUCTI ON NO

Your first duty upon retiring to the jury roomfor your
deli berations is to elect one of your nenmbers foreperson of the
jury. The person so elected is responsible for the orderly,
proper and free discussion of the i ssues by any juror who w shes
to express his or her views. The foreperson will supervise the
bal l oting and sign the interrogatories that are in accord with
your decision and will also sign any witten inquiries addressed
to the Court.

Requests regarding instructions are not encouraged.
Experi ence teaches that questions regarding the | aw are normal |y
covered in the instructions, and the jury is encouraged to
exam ne them very carefully before making any further requests
of the Court.

The attitude of jurors at the outset of their
deli berations is inportant. It is seldom helpful for a juror
upon entering the jury room to announce an enphatic opinion in
a case or determnation to stand for a certain verdict. Wen a
juror does that at the outset, individual pride my becone
invol ved, and the juror nay |ater hesitate to recede from an
announced position even when it is incorrect. You are not
parti sans or advocates. You are judges--judges of the facts.

Your sole interest is to ascertain the truth and do justice.



I NSTRUCTI ON NO

The verdict nmust represent the considered judgment of
each juror agreeing to it.

It is your duty, as jurors, to consult with one another
and to deliberate with a view to reaching an agreenent, if you
can do so wthout violence to individual judgnent. An
inconclusive trial is always undesirable. Each of you nust
deci de the case for yourself, but do so only after an inpartia
consi deration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the wei ght or
effect of evidence solely because of the opinion of your fell ow

jurors, or for the mere purpose of returning a verdict.



I NSTRUCTI ON NO.

Submtted to you with these instructions is the speci al
verdict form After you have agreed and appropri ately signed the
interrogatories inaccordance with the directions containedtherein,
informthe jury of ficer outside theroom |f youreturn a unani nous
verdict, that is, averdict towhichyouall agree, youw || have the
verdi ct formsigned only by one of your number whomyou wi || have
sel ected as your foreperson and return with it into court.

After deliberating for six hours fromthetinethis caseis
subm tted to you, excludi ng neal s or recesses outside the jury room
thenit is necessary that only six of you agree uponthe verdict. In
t hat case the verdi ct nmust be signed by the six jurors who agree onthe
verdict. If your forepersonis adissentingjuror, he or she should
not sign the verdict. When you have agreed upon and appropri ately
signed your verdict, you will return with it into court.

This case is subnmtted to you at .m at whichtine
your deliberations are deened to commence.

Dated this day of April, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE



