N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

KENNETH REBER,

Plaintiff, CIVIL NO. 4-98-CV-10487

VS.
| NSTRUCTI ONS TO THE JURY

OTTUMMA COMMUNI TY SCHOOL DI STRI CT,

N N N N N N N N N

Def endant .
MEMBERS OF THE JURY, THE COURT NOW Gl VES YOU THE

FOLLOW NG | NSTRUCTI ONS:

This is a civil case involving clainms of disability
discrimnation and retaliation by plaintiff Ken Reber agai nst his
enpl oyer, defendant O tumva Conmuni ty School District. M. Reber was
continuously enployed as afull-time custodian by the District from
November 17, 1994, through his resignation on October 18, 1999.

M . Reber all eges that he was di sabl ed, and that Ot umna
Communi ty School District discrimnated agai nst hi mbecause of his
di sabi lity by taki ng vari ous acti ons agai nst hi mduri ng t he cour se of
hi s enpl oynment. He al so al |l eges that the District retaliated agai nst
hi mfor objectingtodiscrimnationandfor pursuinghiscivil rights
claims. M. Reber seeks noney danmages on his discrimnation and
retaliation clainmns.

Ot t umwa Communi ty School District denies both of M. Reber's

cl ai ns. The District contends that Reber was not disabl ed
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and denies that its enployees ever retaliated against him The
def endant District also contends that it made a good faith effort and
consulted with M. Reber to accommodate his clainmed physical
i mpai rments. The District further deni es that any conduct by it caused
danages to M. Reber.

Do not consider this summry as proof of any claim
Decide the facts from the evidence and apply the |aw which I

will now give you.



I NSTRUCTI ON NO.

Members of the jury, the instructions | gave at the
begi nning of the trial remain in effect. | now give you sone

addi ti onal instructions.

You nust, of course, continue to follow the
instructions | gave you earlier, as well as those | give you
NOW. You must not single out sonme instructions and ignore
ot hers, because all are inportant. This is true even though

sone of those | gave you at the beginning of the trial are not
repeat ed here.

The instructions | am about to give you now are in
witing and will be available to you in the jury room I
enphasi ze, however, that this does not nean they are nore
i nport ant than ny earlier i nstructions. Agai n, al |
i nstructions, whenever given and whether in witing or not, nust
be followed. In considering the instructions, you will attach
no inportance or significance whatever to the order in which
t hey are given.

Neither in these instructions nor in any ruling, action
or remark that | have nade during the course of this trial have
| intended to give any opinion or suggestion as to what your
verdi ct shoul d be.

You nust follow the instructions now given you



regardl ess of your opinion of what the |aw ought to be. You

need not be concerned with the wi sdom of any rule of |aw.
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Finally, as judges of the facts your duty is to decide
all fact questions. In doing so, do not be influenced by any
personal |likes or dislikes, synmpathy, bias, prejudice or

enoti ons.



I NSTRUCTI ON NO.

You shall base your verdict only upon the evidence and
t hese instructions.

Evi dence i s:

1. Testinony in person;

2. Exhi bits received by the Court.

3. Stipul ations which are agreenments between the
parties. |If the parties stipulate to a fact, you should treat
that fact as having been proved.

Evi dence may be direct or circunstantial. The wei ght
to be given any evidence is for you to decide.

Sonmetines, during atrial, references are nmade to pre-
trial statenments and reports, w tnesses' depositions, or other
nm scel | aneous itens. Only those things formally offered and
received by the court are available to you during your
del i berati ons. Docunents or itenms read from or referred to
which were not offered and received into evidence, are not

avai l able to you.
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The follow ng are not evidence.
1. St atenents, argunents, questions and comments by

the | awyers.

2. Obj ections and rulings on objections.
3. Testimony | told you to disregard.
4. Anyt hi ng you saw or heard about this case outside

t he courtroom



I NSTRUCTI ON NO.

You wi || decide the facts fromthe evi dence. Consider
the evidence wusing your observations, comon sense and
experience. You nust try to reconcile any conflicts in the
evi dence, but if you cannot, you will accept the evidence you
find nore believable.

In determ ning the facts, you may have to deci de what
testimony you believe. You may believe all, part, or none of
any w tness' testinony.

There are many factors which you nmmy consider in
deci di ng what testinony to believe, for exanple:

1. Vet her the testinony is reasonabl e and consi st ent
with other evidence you believe;

2. The Wi t ness’ appear ance, conduct, age,
intelligence, nmenory, and know edge of the facts;

3. The witness' interest inthe trial, their notive,
candor, bias, and prejudice; and

4. Vet her the wit ness said sonething di fferent at an

earlier tine.



I NSTRUCTI ON NO

In these instructions you are told that your verdict
depends on whether you find certain facts have been proved.

The burden of proving a fact is upon the party whose
cl ai m depends upon that fact. The party who has the burden of
proving a fact nust prove it by the greater weight or
preponder ance of the evidence. To prove sonething by the greater
wei ght or preponderance of the evidence is to prove that it is
nore likely true than not true. It is determ ned by considering
all of the evidence and deciding which evidence is nore
bel i evabl e. If, on any issue in the case, the evidence is
equal |y bal anced, you cannot find that issue has been proved.

The greater weight or preponderance of the evidence is
not necessarily determ ned by the greater nunber of w tnesses or

exhibits a party has presented.



I NSTRUCTI ON NO

This case should be considered and deci ded by you as
an action between persons of equal standing in the community, of
equal worth, and holding the sane or simlar stations in life.
Al l persons stand equal before the law, and are to be dealt with

as equals in a court of |aw



I NSTRUCTI ON NO

A school district acts only through its agents or
enpl oyees and any agent or enployee of a school district may
bind the school district by acts and statements nmade while
acting within the scope of the authority del egated to the agent
by the school district, or within the scope of his or her duties

as an enployee of the school district.



I NSTRUCTI ON NO.

Plaintiff Kenneth Reber asserts two clainms against
defendant: (1) a failure to provide reasonabl e accommodati ons
required by the Anericans with Disabilities Act and lowa |aw
(which will be collectively referred to in these instructions as
the Anericans with Disabilities Act claim and (2) retaliation
for engaging in protected activity. You will consider each
cl ai m separately.

The Anmericans with Disabilities Act and lowa |l awrequire an
enpl oyer to provi de reasonabl e accommopdati ons to a person with a
disability. It is unlawful under both federal and state | awfor an
enpl oyer to retaliate agai nst an enpl oyee because t he enpl oyee engages
inprotectedactivity such as oppositiontodiscrimnation, filinga

civil rights conplaint or lawsuit.



I NSTRUCTI ON NO

On plaintiff's Americans with Disabilities Act claim
plaintiff nust prove all of the followng elenents by the
preponderance of the evidence:

1. Plaintiff had physical inpairment(s) of his back,
knee and/or foot; and

2. Such inpairnment(s) substantially limted a mjor
life activity of plaintiff; and

3. Def endant knew of plaintiff's inpairnment(s); and

4. Plaintiff could have performed the essential
functions of the custodian job in which he was enpl oyed or which
he requested if plaintiff had been provided accommodati ons; and

5. Provi di ng accommodat i ons woul d have been
reasonabl e; and

6. Defendant failed to provide any reasonable
accommodat i ons.

| f any of the above el enents has not been proved by the
preponderance of the evidence, then your verdict nust be for
defendant. If plaintiff has proved all of the above el enments t hen you
shall consider defendant's defense of good faith effort and

consultation as explained in Instruction No.



I NSTRUCTI ON NO

A person with a disability is a person with a physi cal
i npai rment which substantially limts one or nore major life
activities as explained in these instructions.

The phrase "substantially limted" as used in these
instructions means an individual is unable to, or significantly
restricted in, the ability to performa mjor |life activity.
“"Major life activity" means functions such as caring for
onesel f, perform ng manual tasks, wal king, or working.

In determ ning whether the plaintiff's inpairnent
substantially limts a major life activity of plaintiff, you
should conmpare the plaintiff's abilities with those of the
average person. In doing so, you should also consider: (1) the
nature and severity of the inpairnment; (2) how long the
inpairment will Jlast or is expected to last; and (3) the
permanent or long-term inpact, or expected inpact, of the
impai rment. Inpairments with little or no long-terminpact are
not sufficient.

A person is substantially limted in the major life
activity of working if the personis significantly restricted in
the ability to performeither a class of jobs or a broad range
of jobs in various classes as conpared to the average person

with conparable training, skills and abilities. Wrking does



not mean working at a particular job of the person's choice.
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It is not the name of an inpairment or a condition that
matters, but rather the effect of an inpairnment or condition on

the life of a particular person.



I NSTRUCTI ON NO.

The term"essential functions” nmeans t he fundanental job
duties of the enpl oynent positionthe plaintiff holds or for whichthe
plaintiff has applied. The term"essential functions" does not include
t he marginal functions of the position.

I n determ ni ng whet her a job function is essential, you
shoul d consider the followi ng factors to the extent shown in the
evi dence: (1) The enpl oyer's judgnent as to which functions of the job
are essential; (2) wwitten job descriptions; (3) the anount of tinme
spent onthe job performng the functionin question; (4) consequences
of not requiringthe personto performthe function; (5) the terns of
a col l ective bargai ni ng agreenent; (6) the work experience of persons
who have hel d the job; (7) the current work experience of personsin
sim | ar jobs; (8) whether the reasonthe positionexistsistoperform
the function; (9) whether there are a limted nunber of enpl oyees
avai |l abl e ambng whom the performance of the function can be
di stributed; (10) whether the functionis highly specializedandthe
i ndividual in the position was hired for his or her expertise or

ability to performthe function.



I NSTRUCTI ON NO.

An enpl oyer does not have a duty to provide all
accomodat i ons request ed by an enpl oyee with adisability. The dutyis
to provide "reasonable accommpdations”. The term "reasonable
accommodat i ons" as used i n theseinstructions neans nodifications to
t he work envi ronment, or to the manner or circunstances under whi chthe
position is customarily perforned, which allow a person with a
disability to performthe essential functions of thejobor allowa
personwith adisability toenjoy the sane benefits and privil eges as
asimlarly situated enpl oyee without a disability. A reasonable
accommodati on may i ncl ude part-time or nodi fi ed work schedul es or
reassi gnment to a vacant position. You nust determ ne whether a
suggest ed accommodati on i s reasonable inlight of all the surroundi ng

ci rcunmst ances.



I NSTRUCTI ON NO

If you find in favor of plaintiff under Instruction
__, then you nust answer the follow ng question in the verdi ct
form(s): Has it been proved by a preponderance of the evidence
that the defendant nade a good faith effort and consulted with
the plaintiff to identify and nake a reasonabl e acconmobdati on?
Def endant has t he burden to prove this proposition. |f you answer
"yes," you may not award plaintiff any damages for back pay or
mental or enotional pain and suffering described in Instruction
No. __, but may award nom nal danages described in I nstruction
No. . This instruction pertains only to plaintiff's

Anmericans with Disabilities Act claim



I NSTRUCTI ON NO

In order to prevail on his claimof retaliation, plaintiff

nmust prove all of the follow ng el ements by a preponderance of the

evi dence:
1. That plaintiff was engagedinastatutorily protected
activity;
2. That plaintiff received adverse enpl oynent action;
3. That plaintiff's activity was a notivating factor in

t he adverse actions by defendant at issue in this case; and

4. Plaintiff was danaged as a result.

If any of these elenments has not been proven by a
pr eponder ance of the evi dence, your verdi ct nust be for defendant. |If
pl ai nti ff has proven these el enments, then proceed to consi der the

question of damages.



I NSTRUCTI ON NO.

A"statutorily protected activity" means a person has opposed
any practice made unl awful by federal or state enpl oynent | aws, or nade
a charge, testified, assisted, or participated in any manner in an
i nvestigation, proceedi ng, or hearing under thoselaws. The filing of
a conplaint withthe Otuma Human Ri ght s Commi ssion or the | owa G vi |
Ri ghts Commi ssion is a statutorily protected activity.

" Adver se enpl oynent action” neans an acti on whi ch has seri ous
enpl oynent consequences. It includes, but is not |imted to, such
enpl oynent actions as di scharge or term nati on, denoti on, suspensi on,
reducti on of sal ary and/ or benefits, negative personnel reports, or
ot her actions which adversely affect or underni ne an enpl oyee's

position.



I NSTRUCTI ON NO.

You may not return averdict for plaintiff just because you
m ght di sagree wi t h def endant’' s deci si ons or policies, or believethem
t o be harsh or unreasonabl e. An enployer isentitledto make its own
subj ecti ve personnel deci si ons and can nake enpl oynent deci si ons for

any reason that does not violate the |aw.



I NSTRUCTI ON NO

If you find in favor of plaintiff under either of his
claims, then you must award plaintiff such sum as you find by
the preponderance of the evidence wll fairly and justly
conpensate himfor any damages you find he sustai ned as a direct
result of the defendant's actions referenced in the claim or
claims in which you find in his favor. Plaintiff's claimfor
damages includes two types of damages, and you nust consider
t hem separately.

1. You nust determ ne the anount of any wages and
benefits plaintiff would have earned in his enployment wth
def endant if his enploynent had not ceased on October 18, 1999,
t hrough the date of your verdict, mnus the anmount of earnings
and benefits that plaintiff received from other enploynment
during that tine. This is called "back pay."

You have heard evi dence about plaintiff's all eged | oss of
earning capacity inthe future. The Court has determ ned that this
presents an i ssue of "front pay" which under the lawis for the Court
t o deci de based on your answers to the questions inthe verdict forns.
Therefore, youw Il not be asked t o det erm ne t he anount of any | ost
earning capacity or front pay.

2. You nust determne the amount of nental or

enotional pain and suffering sustained by plaintiff in the past



and future.
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Mental or enotional pain and suffering may include, but is not
limted to, nental anguish or |loss of enjoyment of life.

The amount, if any, you award for past and future
enotional pain and suffering cannot be neasured by an exact or
mat hemat i cal standard; the determ nation of the anount nust rest inthe
sound di scretion of thejury. Such discretion nust not be exercised
arbitrarily or out of passion or synpathy or prejudi ce for or agai nst
the parties, but nust be basedonafair, intelligent, dispassionate
and inpartial consideration of the evidence.

A party cannot recover duplicate damages. Do not all ow
anmount s awar ded under one i temof damage t o be i ncl uded i n any anount
awar ded under anot her itemof damage. The anmounts, if any, you find
for each of the above itens will be used to answer the special

verdicts.



I NSTRUCTI ON NO

The parties di spute the circunstances under whi ch plaintiff
| eft his enpl oynent on October 18, 1999. Defendant contends that
plaintiff voluntarily quit. If hevoluntarily quit, he woul d not be
entitledto an award of damages resulting fromthe term nation of his
enpl oynent. Plaintiff contends that as aresult of defendant's failure
to provi de reasonabl e accommodati ons and retal i atory acti ons he was
"constructively discharged.” If he was constructively di scharged, an
award of back pay and ot her danages for the discharge is perm ssible.

A constructive di scharge ari ses when an enpl oyer causes an
enpl oyee's work conditions to be sodifficult or unpl easant that a
reasonabl e enpl oyee in a sim | ar position would feel conpelledto
resign. An enpl oyee must, however, give his enpl oyer a reasonabl e
opportunity to work out a problem

In order for plaintiff to recover damages agai nst the
def endant resulting froma constructive di scharge, he nmust prove by a
preponderance of the evidence the follow ng:

1. Def endant nade plaintiff's working conditions
i ntol erabl e, and;

2. That the intolerable working conditions were
del i berately created by defendant with the i ntention of
forcingplaintiff toquit; or plaintiff's decisionto
quit was a reasonably foreseeabl e consequence of the
def endant' s acti ons.
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If either of these elenents has not been proven by a
pr eponder ance of the evidence, plaintiff is not entitledtorecover
back pay or other damages resulting fromthe term nation of his

enpl oynment .



I NSTRUCTI ON NO

If you find in favor of plaintiff but you find that
plaintiff's clai med damages have no nonetary val ue, then you nust
return averdict for plaintiff in the nom nal anount of One Dol | ar

($1. 00).



I NSTRUCTI ON NO

In arriving at an item of damage you cannot arrive at
a figure by taking down the estimte of each juror as to an item
of damage and agreeing in advance that the average of those

estimates shall be your item of damage.



I NSTRUCTI ON NO

Your first duty upon retiring to the jury roomfor your
deli berations is to elect one of your nenmbers foreperson of the
jury. The person so elected is responsible for the orderly,
proper and free discussion of the i ssues by any juror who w shes
to express his or her views. The foreperson will supervise the
bal l oting and sign the interrogatories that are in accord with
your decision and will also sign any witten inquiries addressed
to the Court.

Requests regarding instructions are not encouraged.
Experi ence teaches that questions regarding the | aw are normal |y
covered in the instructions, and the jury is encouraged to
exam ne them very carefully before making any further requests
of the Court.

The attitude of jurors at the outset of their
deli berations is inportant. It is seldom helpful for a juror
upon entering the jury room to announce an enphatic opinion in
a case or determnation to stand for a certain verdict. Wen a
juror does that at the outset, individual pride my becone
invol ved, and the juror nay |ater hesitate to recede from an
announced position even when it is incorrect. You are not
parti sans or advocates. You are judges--judges of the facts.

Your sole interest is to ascertain the truth and do justice.



I NSTRUCTI ON NO

The verdict nmust represent the considered judgment of
each juror agreeing to it. Your verdict nust be unani nous.

It is your duty, as jurors, to consult with one another
and to deliberate with a view to reaching an agreenent, if you
can do so wthout violence to individual judgnent. An
inconclusive trial is always undesirable. Each of you nust
deci de the case for yourself, but do so only after an inpartia
consi deration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the wei ght or
effect of evidence solely because of the opinion of your fell ow
jurors, or for the mere purpose of returning a verdict.

Submtted to you with these instructions is the speci al
verdict form After you have agreed and appropriately signed the
interrogatoriesinaccordance wth the directions contained therein,
informthe jury officer outsidetheroom Youwll have the verdict
f ormsi gned only by one of your nunber whomyou wi || have sel ect ed as

your foreperson and return with it into court.
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Dated this day of April, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE



